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Court of Appeals of the District of Columbia 


No. 5246. 

Lorenzo Allen, Appellant, 
vs. 

Keziah Reed, Thomas Johnson, Annie GoOdwin, et al. 

— 

a Supreme Court of the District of Columbia. 

At Law. 

No. 74482. ! 

; 

Lorenzo Allen, Plaintiff, 

i 

VS. 

Keziah Reed, Thomas Johnson, Annie Goodwin, James T. 
Holmes, Joseph E. Holmes, Lillian Holmes, Jennie B. 
Goldsborough, et al., Defendants. 

United States of America, 

District of Columbia „ $$: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Declaration. 

Filed December 14, 1927. 

In the Supreme Court of the District of Columbia. 

! 

At Law. 

No. 74482. j 

Lorenzo Allen, Plaintiff, 
vs. 

Hannah Stevenson, Defendant. 

First Count. That Lorenzo Allen sues the defendant 
Hannah Stevenson, to recover possession of the following 
described premises, to wit: 

Lot eight hundred and seven (807) in Square three hun¬ 
dred and nine (309) Known as premises 1612 Eleventh 
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Street, Northwest, situated in the City of Washington, Dis¬ 
trict of Columbia, and all of rights, privileges, easements 
and appurtenances to the said land belonging or in anywise 
appertaining, in which said land and premises the said 
plaintiff claims the ownership in fee simple as the sole 
lineal heir of Silas Holmes, deceased, his great-grand¬ 
father, see Exhibit “A” attached and to be considered as 
a part hereof and plaintiff says that he was heretofore, to 
wit on the sixth day of August, 1926, lawfully possessed of 
said land and premises, and on said date while plaintiff was 
so lawfully possessed, the defendant entered wrongfully 
into possession of the same, and withholds possession 
thereof from the plaintiff. 

And the plaintiff claims possession of the said land and 
the improvements thereon and the appurtenances there¬ 
unto belonging, together with the costs of this suit. 

Second Count. And the plaintiff, Lorenzo Allen 
2 sues the defendant Hannah Stevenson, for money pay¬ 
able by defendant to the plaintiff, for that defendant, 
having as aforesaid, ejected the plaintiff from the afore¬ 
said premises, has from the day and date aforesaid taken, 
and received and continues to take and receive, the rents, 
issues, and profits thereof, and to use, occupy, and enjoy the 
said premises to the damage of the plaintiff in the sum of 
three hundred and forty dollars ($340.00), which amount 
the plaintiff claims, besides the cost of this suit. 

GEORGE E. C. HAYES, 

W. H. LEWIS, 

CHAS. H. HEMANS, 

Attorneys for Plaintiff. 

! List in Support of Declaration. 

******* 

1. Deed from William B. Todd to Silas Holmes, dated 
the 18th dajr of September, 1865, and recorded December 
7, 1865, among the Land Records of the District of Colum¬ 
bia. 

2. Deed from William B. Todd, et ux. to Silas Holmes, 
dated the 15th day of January, 1870, and recorded Jan¬ 
uary 29, 1870, among the Land Records of the District of 
Columbia. 
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3. Deed from William B. Todd, et ux. to Silas Holmes, 
dated the 15th day of January, 1870, and recorded October 
2, 1888, as instrument No. 23, among the Land Records of 
the District of Columbia. 

4. The pleadings and proceedings in the cause of Thomas 
Walker, Plaintiff vs. Lorenzo Allen, et al., Defendants, 
Equity No. 40408, In The Supreme Court of the District of 
Columbia. 

5. The pleadings and proceedings in the case of Lorenzo 

Allen, Appellant vs. Keziah Reed, et al.* Appellants, 
3 No. 4426, In The Court of Appeals of the District 
of Columbia. 

GEORGE E. C. HAYES, 

W. H. LEWIS, 

CHAS. H. HEMANS, 

Attorneys for Plaintiff. 

Motion of Keziah Reed et al. to he Substituted as Parties 

Defendant. 

i 

Filed January 4, 1928. 

# # * # # # j # 

Come now Keziah Reed, Thomas Johnson, Annie Good¬ 
win, James T. Holmes, Joseph E. Holmes, Lillian Holmes, 
Jennie B. Goldsborough, Jesse V. Holmes, Etta Lockwood, 
Georgiana R. Simpson, James R. Simpson, Virginia Robin¬ 
son, Randolph Thompson, Mary L. Day, Henry Thompson, 
Sampson Thompson, Benjamin Mabry, Lewis H. Redding, 
Louis L. Redding, Cora G. Redding, James TJ S. Redding, 
Lillian M. H. Redding, Infant, by her next friend Lewis 
H. Redding, Margaret M. Redding, infant, by her next 
friend Lewis H. Reeding, by their attorneys, Clephane and 
Latimer, and say that Hannah Stevenson, named as defend¬ 
ant in the declaration herein filed, is their lessee or tenant 
of the land and premises described in said declaration, and 
they now move, in accordance with the statute in such cases 
made and provided, that they be made parties defendant 
herein in the place and stead of the said Hannah Stevenson 
to enable them to defend this action. 

In support of the foregoing motion there; is attached 
hereto and prayed to be read as a part hereof, the affidavit 
of the said defendant Hannah Stevenson. 

WALTER C. CLEPHANE, 

J. WILMER LATIMfeR, 
Attorneys for the Above-named Moving Parties .. 
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4 Notice. 

To Messrs. George E. C. Davis, W. H. Lewis, Charles H. 
Hemans, Attorneys for Plaintiff: 

Please take notice that the foregoing motion will be for 
hearing before the Justice holding the Circuit Court to 
which it mav be assigned on Fridav, January 6, 1928. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 
Attorneys for the Above-named Moving Parties. 

Affidavit in Support of Motion to Substitute Parties 

Defendant. 

******* 

District of Columbia, ss : 

7 V 

Hannah Stevenson, being first duly sworn, on oath de¬ 
poses and says, that she is the same person named as de¬ 
fendant in the declaration filed herein to recover posses¬ 
sion of Lot Eight Hundred Seven (SOT) in Square Three 
Hundred and Nine (309), known as premises No. 1612 Elev¬ 
enth Street, Northwest, situated in the City of Washington, 
District of Columbia; that this affiant is now and was at the 
time of the filing of the above-entitled suit, and the service 
of process upon her therein, in possession of said land and 
premises as the tenant or lessee of Keziah Reed, Thomas 
Johnson, Annie Goodwin, James T. Holmes, Joseph E. 
Holmes, Lillian Holmes, Jennie B. Goldsborough, Jesse V. 
Holmes, Etta Lockwood, Georgiana R. Simpson, James R. 
Simpson, Virginia Robinson, Randolph Thompson, Mary 
L. Day, Henry Thompson, Sampson Thompson, Benjamin 
Mabry, Lewis H. Redding, Louis L. Redding, Cora G. Red¬ 
ding, James T. S. Redding, Lillian M. H. Redding, Infant, 
Margaret M. Redding; that she has no other interest 

5 in the subject-matter of this suit, and, therefore, she 
hereby requests and consents that said last-named 

persons be made parties herein in the place and stead of 
this affiant. 

HANNAH STEVENSON. 

Subscribed and sworn to before me this 29th day of De¬ 
cember A. D. 1927. 

[seal.] 


ELLA BECKER, 
Notary Public , D C. 
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Supreme Court of the District of Columbia. 

I 

Friday, January 6th, 1928. 

Session resumed pursuant to adjournment Mr. Justice 
Bailey, presiding. 

* # * # * # # 

! 

Upon consideration of the motion of Keziah Reed and 
others to be substituted as parties defendant, and by agree¬ 
ment of the counsel herein, it is ordered that Keziah Reed, 
Thomas Johnson, Annie Goodwin, James! T. Holmes, 
Joseph E. Holmes, Lillian Holmes, Jennie B. Goldsbor- 
ough, Jesse V. Holmes, Etta Lockwood, Georgiana R. 
Simpson, James R. Simpson, Virginia Robinson, Randolph 
Thompson, Mary L. Day, Henry Thompsbn, Sampson 
Thompson, Benjamin Mabry, Lewis H. Redding, Louis L. 
Redding, Cora G. Redding, James T. S. Redding, Lillian 
M. H. Redding, infant, by her next friend Lewis H. Red¬ 
ding, Margaret M. Redding, infant, by her next friend 
Lewis H. Redding, by their attorneys, Clephane and Lat¬ 
imer, be, and they are hereby, made parties defendant 
herein in the place and stead of the said Hannah Steven¬ 
son. 

Pleas. 



I. Come now Keziah Reed, Thomas Johnson, Annie 
Goodwin, James T. Holmes, Joseph E. Holmes, Lillian 
Holmes (now Lillian Holmes Redding), Jennie B. Golds- 
borough, Jesse V. Holmes, Etta Lockwood, Georgiana R. 
Simpson, James R. Simpson, Virginia Robinson, Randolph 
Thompson, Mary L. Day, Henry Thompson, Sampson 
Thompson, Benjamin Mabry, Lewis H. Redding, Louis L. 
Redding, Cora G. Redding and James T. S. Redding, who, 
by order of this Honorable Court, have been substituted 
among the parties defendant in this case in jplace of their 


tenant Hannah Stevenson, originally named as defendant 


herein, and for plea to the declaration and each count there- 
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of say: That heretofore, to wit, on the first day of June, 
1926, at the City of Washington, in the District of Colum¬ 
bia, a suit in ejectment was filed against the plaintiff in this 
cause in this Honorable Court, the same being numbered 
71594, at Law, in which said suit the same persons who are 
now defendants in this suit were plaintiffs; that in said 
ejectment suit filed in 1926, as aforesaid, there was one 
other party plaintiff, to wit, Silas Holmes, a nephew of the 
Silas Holmes mentioned in the declaration in the case at 
bar, and which said nephew has, since the judgment in the 
said ejectment suit of 1926, departed this life intestate, 
leaving as his only heirs at law his brothers and sisters 
James T. Holmes, Joseph E. Holmes, Lillian Holmes (now 
Lillian Holmes Redding), Jesse V. Holmes, Jennie B. 
Goldsborough, and the husband, Lewis H. Redding, of a 
deceased sister, Mary Redding, who departed this life in¬ 
testate,! leaving as her only heirs at law and next of 
7 kin, the following children, Louis L. Redding, Cora 
G. Redding, James T. S. Redding, who are adults and 
Lillian M. Redding and Margaret M. Redding, who are in¬ 
fants, all of which persons were parties plaintiff to the 
said ejectment suit of 1926, and are now parties defendant 
in this suit. And these defendants also say that the prop¬ 
erty claimed in said ejectment suit in 1926, embraced the 
same identical property as is claimed in the declaration 
filed in this suit, and the title to the said property upon 
which the defendant in that suit relied is the same title as 
that by virtue of which he is claiming to recover in the suit 
at bar. And in both of said suits the declarations contain 
counts for mesne profits from the said identical property. 
And defendants say that such proceedings were had in this 
Court and in the ejectment suit of 1926, so as aforesaid 
brought by the plaintiffs therein against the plaintiff in 
this suit, who was defendant therein, that afterwards, to 
wit, on the 2d day of August 1926, it was by this Court con¬ 
sidered and adjudged that the plaintiffs therein who are 
the substituted defendants in this suit should recover from 
the defendant in said suit of 1926, who is the plaintiff in 
this suit, the possession of the real estate claimed by the 
plaintiff in this suit, and the mesne profits therefrom to the 
time of the judgment therein, as well as the costs of said 
action to be taxed by the Clerk, with the right to have exe- 
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cution therefor, thereby establishing the title to said real 
estate as between the parties thereto and hereto, as by the 
record and proceedings thereof still remaining in this court 
will more fully and at large appear; which £aid judgment 
still remains in full force and effect, not appealed from, and 
not in the least reversed or made void. 

II. For a further plea to the first count of said 
8 declaration, these defendants admit that plaintiff 
claims the ownership of the land and premises there¬ 
in mentioned and described, and they also admit that on, 
to wit, the 6th day of August, 1926, defendants, through 
their tenant Hannah Stevenson, entered ipto possession 
thereof, but defendants deny that plaintiff was on, to wit, 
said last named date, lawfully possessed thereof. As to 
all other averments of said first count these defendants say 
that they have no knowledge or information thereof suffi¬ 
cient to form a belief. 

III. And for a further plea to the second!count of said 
declaration these defendants say that from the date there¬ 
in referred to they have taken and received and now con¬ 
tinue to take and receive the rents and issues from said 

i 

premises, being the rents paid by their tenant, Hannah 
Stevenson, and that through their said tenant they have 
used, occupied and enjoyed the premises therein referred 
to. But these defendants say that there have been no 
profits from the said premises nor are there likely to be 
for many months to come, because all the rents and issues 
therefrom have been necessarily expended in paying for 
needed repairs thereon and for taxes and other expenses 
in connection with said property. As to all other averments 
of said second count defendants say that they have no 
knowledge or information thereof sufficient to form a be¬ 
lief. 

CLEPHANE & LATIMER, 
GILBERT L. HALL; 

Attorneys for Defendants Above Named. 


! 
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9 List of All Deeds, Proceedings, or Other Documents 
Relied Upon by Defendants as Constituting Chain 
of Title. 

#####•• 


Deeds: None. 

Proceedings: The pleadings and proceedings in the case 
of Keziah Reed, et al. vs. Lorenzo Allen, At Law No. 71594, 
in the Supreme Court of the District of Columbia. 

Other documents: None. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Defendants Above Named. 

Stipulation as to Amending Declaration , etc . 

Filed Januarv 16, 1930. 


It is hereby stipulated by and between the attorneys of 
record herein for the plaintiff and for the defendants, as 
follows: 

1. Count 1 of the declaration herein shall stand amended 
by substituting the date of May 28, 1927, in lieu of the date, 
August 6, 1926, and Count 2 of said declaration shall stand 
amended by inserting the date of May 28, 1927, in lieu of 
the words “from the day and date aforesaid”. 

2. The plaintiff may forthwith file a replication to the 
plea herein of the adult defendants filed January 19, 1928, 
to the declaration and each count thereof. 

3. The adult defendants may within ten days, excluding 
Sundays and legal holidays from the date of the filing of 

said replication, reply or plead thereto as they may 
10 be advised, and thereafter further pleading, if any, 
shall conform to the rules of this Court. 

4. Pending the conclusion of the further pleadings here¬ 
inbefore provided for, this suit shall remain upon the trial 
calendar and may be placed upon the daily assignment for 
trial upon motion of any of the parties, when the pleadings 
have been perfected and the case is at issue. 
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5. This suit and Law No. 74481, pending in this Court 
between the same parties, shall be consolidated for trial 
and tried together. 

Dated this 16th day of January, 1930. 

ALVIN L. NEWMYER, 

GEORGE C. GERTMAN, 

Attorneys for Plaintiff. 
CLEPHANE & LATIMER, 

Attorneys for Defendants. 

i 

Replication. 

Filed January 16, 1930. 

* * * * * # * 

By permission of the Court first obtained to file this 
replication, the plaintiff says: 

It is true, as alleged in the said plea, that on the first 
day of June, 1926, the substituted defendants here filed 
against the plaintiff here (defendant there) a suit in eject¬ 
ment in this honorable Court, same being No. 71,594, at 
law, claiming the same property as described in the declara¬ 
tion herein. 

Plaintiff says, however, that in that suit the said defend¬ 
ants here (wiio were plaintiffs there) as their source of 
title and right to possession, relied solely upon items 4 and 
5 of the last Will and testament of Silas Holmes, 
11 deceased, recorded in the office of the Register of 
Wills of the District of Columbia in Wills Book 44 
folio 145, and upon a decree of the Supreme Court 
of the District of Columbia passed in Equity Cause No. 
40,408, dated July 24, 1925, recorded in Equity Minutes No. 
125 at page 318 of said Court, and from which decree plain¬ 
tiff Alonzo Allen perfected an appeal to the Court of Ap¬ 
peals of the District of Columbia. Items 4 qnd 5 of said 
Will, and said decree of July 24, 1925, being as follow’s: 

Item 4. That upon the decease of my sa!id wife and 
daughter, the latter leaving issue her surviving, who are 
minors, all of said above described Real Etate, remaining 
unsold, as hereinafter provided, shall be sold! by the then 
executor of my will, under the authority of the Orphans’ 
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Court of the District of Columbia and the proceeds thereof 
invested under the orders of said court, and the interest 
arising from said investment applied to the support of 
said minor children of my said daughter, and the principal, 
upon said children arriving at the majority of the youngest 
of them, shall be divided into and paid to them in equal 
shares; after deducting from said principal one Thousand 
Dollars, of said sum, which I hereby give, devise and 
bequeath to my nephew and adopted son, Walter Holmes. 

Item 5. If after the decease of my said wife, my daughter 
shall die without leaving issue surviving, then in that case, 
I will, devise, and bequeath all of said property to the said 
nephew and adopted son, Walter Holmes, and to my 
brothers and sisters then living, or to their heirs, if de¬ 
ceased, in equal shares. 

This cause came on to be heard upon the issues raised 
by the pleadings between the parties defendant hereto, as 
more particularly set forth in their answers to the bill 
of complaint, said defendants Lorenzo Allen on the one 
hand and the defendants Keziah Heed, et al., on the other, 
having heretofore by decree entered herein been required 
to interplead between them touching their rights to the 
fund ordered to be deposited in the Registry of the Court 
by the plaintiff, Thomas Walker, and it appearing to the 
Court that the determination of the proper disposition of 
said money depends upon the true construction of the last 
will and testament of Silas Holmes, deceased, late of the 
District of Columbia, duly admitted to probate and record 
by this Honorable Court and now of record in the office 
of the Register of Wills of the District of Columbia, and 
the parties having stipulated in open court that the facts 
set forth in the bill of complaint and in the answers thereto 
as to the heirship of said parties defendant are true, and 
the questions of law having been argued by counsel and 
duly considered by the Court, it is, by the Court, this 24th 
day of July, A. D., 1925, 

12 Adjudged, ordered and decreed that the true in¬ 
terpretation of the aforesaid will of the said Silas 
Holmes, deceased, is that upon the death of said testator’s 
daughter Virginia Allen, ^without leaving child her surviv¬ 
ing, the real estate described in the bill of complaint, of 
which said testator died seized and possessed, is devised 
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to Walter Holmes, the adopted son of said Silas Holmes, 
and to the brothers and sisters of the said Silas Holmes, 
or to their heirs, if deceased, in equal shares, share and 
share alike, per stirpes; and it appearing to the Court that 
the fund on deposit in the Registry of the Court as afore¬ 
said represents the rents which have accrued from said 
real estate since the death of the aforesaid Virginia Allen, 
it is, 

Adjudged, ordered and decreed that the said rents be 
divided among the aforesaid Walter Holmes and the other 
defendants hereto, who are brothers and sisters of the 
said Silas Holmes, deceased, or heirs at law of deceased 
brothers and sisters of the said Silas Holines, in equal 
shares, per stirpes. 

And it is further adjudged, ordered and decreed that 
the Court costs, including fee of guardian ad litem, shall 
be paid out of the assets of the estate. 

JAMES F. SMITH, 

Acting Justice. 

From the foregoing decree counsel for defendant Lo¬ 
renzo Allen notes an appeal to the Court of Appeals in 
open court, whereupon the amount of bond to cover costs 
of appeal is fixed at One Hundred Dollars or a cash de¬ 
posit in lieu of bond. 

JAMES F. SMITH, 

Acting Justice. 

The record in said ejectment case No. 71594, shows the 
following: 

To the declaration the following plea was filed by the de¬ 
fendant on June 18, 1926: j 

And for further plea to the said declaration, the said 
defendant, by leave of the court, says that on or about the 
11th day of November, A. D. 1892, one Silas Holmes, a 
citizen of the United States and a resident of the Dis¬ 
trict of Columbia, signed, sealed, published j and declared 
as and for his last will and testament, in the presence of 
three competent witnesses, a certain paper waiting, and that 
the said certain witnesses, in his presence and in the pres* 
ence of each other, and at his request, then and there sub¬ 
scribed their several names to said paper writing as wi t r 
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nesses thereof; and the said defendant further avers that 
in and by the said paper writing, the said Silas Holmes 
devised the property described in the plaintiffs’ 

13 declaration to one Annie Holmes, his widow, and to 
Virginia Allen, his daughter and only child, during 

their natural lives, as joint tenants; that the said Annie 
Holmes, widow, died in the District of Columbia on or 
about the 8th day of February, 1916, and the said Virginia 
Allen, daughter and only child of Silas Holmes, the testa* 
tor, died in said District of Columbia on or about the 24th 
day of December, 1921, leaving her surviving as her only 
heir at law and next of kin, Lorenzo Allen, her grandson, 
the defendant named herein, who is also the great grand¬ 
son of the testator, Silas Holmes; that under items four 
(4) and five (5) of the will of the testator, Silas Holmes, 
it was directed as follows: 

‘ 4 Item 4. That upon the decease of my wife and daugh¬ 
ter, the latter leaving issue her surviving, who are minors, 
all of said above described real estate remaining unsold, 
as hereinafter provided, shall be sold by the then executor 
of my last will, under the authority of the Orphans’ Court 
of the District of Columbia, and the proceeds thereof, in¬ 
vested under the orders of said Court, and the interest aris¬ 
ing from said investment applied to the support of said 
minor children of my said daughter, and the principal, upon 
said children arriving at the majority of the youngest of 
them shall be divided into and paid to them in equal shares, 
after deducting from said principal one thousand dollars 
of said sum which I hereby give, devise and bequeath to 
my nephew and adopted son Walter Holmes. 

* 4 Item 5. If after the decease of my said wife, my daugh¬ 
ter shall die without leaving issue surviving, then and in 
that case, I will, devise and bequeath all of said property, 
to the said nephew and adopted son, Walter Holmes, and 
to my brothers and sisters then living, or to their heirs, 
if deceased, in equal shares.” 

That defendant further avers that the said Virginia Allen 
died on or about the 24th day of December, 1921, leaving 
her surviving one grandchild, the defendant herein Lorenzo 
Allen, as her only heir at law and next of kin, wdiose father, 
the only son of the said Virginia Allen, died during her 
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lifetime; that the said last will and testament of the said 
Silas Holmes, the testator, was admitted to probate and 
record on or about the 18th day of February, 1898; that 
the said defendant, Lorenzo Allen, thus became possessed 
as the owner of the property mentioned in plaintiffs’ 
declaration under items four (4) and five (5) of the last 
will and testament of the testator, Silas Holmes, as the 
great grandchild of said testator being the grandchild of 
Virginia Allen, daughter of the testator as her only heir 
at law and next of kin; that on or about the 5th day of 
October, 1923, the defendant being then a minor, an order 
was passed appointing a guardian for said defendant, for 
the purpose of conserving his interest and accounting to 
the court for the receipts and expenditures connected 
14 with the property referred to in plaintiffs ’ declara¬ 
tion; the guardianship referred to herein was duly 
accomplished, and the affairs of the defendant, then a 
minor, duly administered, according to the rules of the Pro¬ 
bate Court, and the final account, filed on or about the 4th 
day of May, 1925, when the residue of the personal estate 
and the control of the real estate were turned over to said 


defendant named, he having then become twenty-one (21) 
year- of age; that on or about the 10th day of August, 1922, 
a bill in Equity No. 40-408, was filed by one Thomas 
Walker, naming as defendants, all the plaintiffs in the 
declaration, as well as the defendant herein, for the pur¬ 
pose of determining who was entitled to a certain sum of 
money, which he, the said Thomas Walker had collected as 
rents from some of the property referred to in said declara¬ 
tion; that in the course of the proceeding, sections four (4) 
and — (5) of the last will and testament of the testator, 
Silas Holmes were submitted to the court for interpreta¬ 
tion, and a decree was entered in said Equity cause, to the 
effect that the defendant, Lorenzo Allen, was not entitled 
to the property mentioned in said paragraphs 4 and 5 of 
the will of the said Silas Holmes, the testator; defendant 
further avers that from the decree entered in'said Equity 
cause No. 40-408, an appeal was duly noted, the same has 
been perfected, and is now calendared in the Court of Ap¬ 
peals, District of Columbia, numbered 4426; that the sub¬ 
ject-matter of the declaration filed on behalf of the plain¬ 
tiffs in this cause has been transferred from the jurisdic- 
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tion of the Supreme Court of the District of Columbia to 
the Court of Appeals for final determination, and this the 
said defendant is ready to verify; wherefore he prays 
judgment if the said plaintiffs ought to have or maintain 
their aforesaid action against him. 

To which plea the plaintiffs on June 30, 1926, filed a 
demurrer and motion to strike, as follows: 

The plaintiff moves to strike from the files the first plea 

of the defendant filed herein on the ground that it is a 

general issue plea and that general issue pleas have been 

abolished bv rule of this Honorable Court. 

* 

And the plaintiff says that the defendant’s second plea 
is bad in substance. 

Among the matters of law intended to be argued upon 
this demurrer are the following: 

a. Under the proper construction of the will recited in 
said plea the defendant acquired no right, title or interest 
thereunder in and to the real estate involved in these pro¬ 
ceedings. 

b. It is not alleged in said plea that upon the appeal 

therein recited a supersedeas bond was given. 

15 c. It is not alleged in said plea that the right to 
possession of the real estate involved in these pro¬ 
ceedings was one of the matters before the Court for de¬ 
cision. 

On July 2, 1926, the said demurrer and motion to strike 
was sustained with leave to the defendant to amend. 

On July 9, 1926, the defendant filed two amended pleas, 
as follows: 

1. Defendant says that the plaintiffs are not entitled to 
the fee and the right of possession of the property men¬ 
tioned in their declaration, but that the defendant named 
herein is entitled to the ownership in fee simple of said 
property and the possession thereof; that the plaintiffs 
were never lawfully nor actually possessed of said prop¬ 
erty on the day and date mentioned in said declaration, 
nor upon any other day or date, and that the defendant 
did not wrongfully enter into possession of said property, 
nor did he wrongfully or otherwise eject said plaintiffs 
from the possession thereof. 
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2. Defendant further says that he is now in possession 

of said property and of the fee simple title thereto, and 
has been lawfully so possessed thereof since the 24th day 
of December, 1921, without interruption to said possession 
from that date to the present time, and that the right of 
the defendant to retain title to and possession of said prop¬ 
erty is now before the Court of Appeals of the District of 
Columbia for a final decision. j 

On July 17, 1926, plaintiff filed a demurrer* and motion 
to strike the amended pleas upon the following grounds: 

Come now the plaintiffs by their attorneys and move 
this Honorable Court to strike from the files ihe amended 
pleas filed herein upon the ground that said amended 
pleas are not accompanied by a list of the deeds, proceed¬ 
ings, or other documents relied upon as constituting de¬ 
fendant’s chain of title, together with a reference to the 
place of record of each, if recorded, as required by Com¬ 
mon Law Rule 30 of this Honorable Court. 

And the plaintiffs say that said amended pleas are bad 
in substance. 

Among the matters of law intended to be argued are the 
following: 

1. It is not necessary for the plaintiffs to have alleged, 
nor that they shall prove that they, or any of them, were 
actually possessed of the property mentioned in the decla¬ 
ration. 

16 2. The defendant’s amended pleas except in so 

far as they deny plaintiffs’ actual possession of said 
property, consist of the defendant’s conclusions of law and 
do not set up allegations of fact. 

3. The first of said amended pleas contains negatives 
pregnant. 

4. The second of said amended pleas does not state what 
proceeding in the Court of Appeals is there referred to, 
nor who the parties to such proceedings were. 

i 

On July 20, 1926, plaintiffs’ demurrer to the amended 
pleas was sustained and the defendant electing to stand on 
his amended pleas, judgment for the possession of the 
property was entered against him and an inquisition or¬ 
dered as to rents. 


i 
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On August 16, 1926, a jury was sworn and verdict was 
rendered for plaintiffs against the defendant for $1686.46, 
mesne profits of said real estate, and on August 21, 1926, 
judgment was entered upon said verdict. 

On August 4, 1926, a writ of possession was issued by 
the Court directing the Marshal of the District of Columbia 
to deliver possession of the property to the plaintiffs ac¬ 
cording to their recovery thereof, and on August 6, 1926, 
the Marshal returned said writ to the Court stating 
thereon that he had delivered possession to the plaintiffs 
on August 6, 1926 as directed. 

Plaintiff here says that notwithstanding the matters 
aforesaid, the Court of Appeals of the District of Columbia 
on January 3, 1927, by its mandate filed in said equity 
cause Xo. 40,408, on September 16, 1927, directed, upon 
plaintiffs’ perfected appeal from the aforesaid decree in said 
equity cause, dated July 24, 1925, the reversal of the afore¬ 
said decree of July 24, 1925, and remanded the cause to 
this Honorable Court for further proceedings not incon¬ 
sistent with its opinion. The material part of said opinion 
being as follows: 

17 We conclude that neither of the devises contained 
in items 4 and 5, respectively, ever became operative. 
The first one failed because testator’s daughter died without 
leaving minor children surviving her, the second failed be¬ 
cause testator’s daughter died leaving issue, to wit, her 
grandson, surviving her. The testator therefore died intes¬ 
tate as to the real estate. The decree of the lower court 
is accordingly reversed, and the cause is remanded for fur¬ 
ther proceedings not inconsistent herewith. Costs to be 
paid out of the assets of the estate. 

And plaintiff says that thereupon this honorable Court 
in said equity 6ause, on May 27,1927, entered its final decree 
pursuant to said mandate vacating its said decree of July 
24, 1925; said decree of May 27, 1927, being as follows: 

This cause came on to be further heard upon the man¬ 
date of the Court of Appeals of the District of Columbia, 
filed herein on the 16tli day of February, 1927. There 
upon it is, this 27th day of May, A. D., 1927, 
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Adjudged, ordered and decreed as follows: 

i 

1. That the decree entered herein on the 24th day of 
July, A. D. 1925, he, and the same is hereby vacated, set 
aside and for nothing held; 

2. That the true interpretation of the Will of Silas 

Holmes, deceased, mentioned in the bill of complaint, is 
that upon the death of said decedent’s daughter, Virginia? 
Allen, without leaving child her surviving, the said will 
became inoperative as to the real estate therein described 
and the said testator therefore died intestate as to the said 
real estate; j 

3. That the fee of the Guardian ad Litem herein be, 
and the same is hereby fixed at One Thousand Dollars 

($ 1000 . 00 ); j 

4. That the balance of the fund which is the subject mat¬ 
ter of this suit, and which is now on deposit in the reg¬ 
istry of this Court, be paid to the defendant Lorenzo Allen, 
as the sole heir at law of the aforesaid testator, after de¬ 
ducting therefrom any unpaid court costs herein incurred 
by the parties to this suit. 

Therefore plaintiff says that even if the defendants here 
did recover title and possession of the property involved 
herein by virtue of the proceedings in said ejectment suit, 
at law, No. 71,594, as aforesaid, and as alleged by the sub¬ 
stituted — in their said pleas, and thus established 
18 as between the parties hereto the title; of the prop¬ 
erty and possession thereof on August 6,1926, never¬ 
theless he is entitled to prosecute this suit for; the recovery 
of said property, and that the pleas of the substituted de¬ 
fendants filed to his declaration on January 19,1928, afore¬ 
said, constitute no legal defense thereto because of the 
matters aforesaid and because of the decree aforesaid 
passed in said equity cause on May 27, 1927; pursuant to 
the mandate of the Court of Appeals. 

ALVIN L. NEWMYER, 
GEORGE C. GERTMAN, 

Attorneys for Plaintiff . 
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Supreme Court of the District of Columbia. 

Monday, January 20th, 1930. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

m * # * * m # 

It appearing that the defendants Lillian H. M. Redding 
and Margaret M. Redding, in each of the above-entitled 
causes are infants and that no plea or answer has been 
filed in their behalf, it is ordered that IVilmer J. Latimer, 
Esqr., be, and he is hereby, in each of said causes appointed 
guardian ad litem to appear for and plead or answer in 
their behalf and to represent their interests. 

Answer of Infant Defendants by Guardian ad Litem. 

Filed February 18, 1930. 

*•###»# 

For answer to the declaration filed herein the defendants 
Lillian M. H. Redding and Margaret M. Redding, by 
19 their guardian ad litem, heretofore duly appointed 
herein; say that said defendants are infants and, 
therefore, are unable to make other answer thereto than 
to submit their interests in this suit to the protection of 
this Honorable Court. 

LILLIAN M. H. REDDING, 
MARGARET M. REDDING, 

By J. WILMER LATIMER, 

Guardian ad Litem. 

Demurrer to Plaintiff's Replication. 

Filed February 18, 1930. 

• •••••* 

The defendants Keziah Reed, Thomas Johnson, Annie 
Goodwin, James T. Holmes, Joseph E. Holmes, Lillian 
Holmes (now Lillian Holmes Redding), Jennie B. Golds- 
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borough, Jesse V. Holmes, Etta Lockwood, Georgiana R. 
Simpson, James R. Simpson, Virginia Robinson, Randolph 
Thompson, Mary L. Day, Henry Thompson, Sampson 
Thompson, Benjamin Mabry, Lewis H. Redding, Louis L. 
Redding, Cora G. Redding and James T. S. Redding, say 
that the plaintiff’s replication is bad in substance. 

The matter of law intended to be argued is that the 
judgment in the action in ejectment No. 71594 At Law, 
wherein the present plaintiff was defendant and the defend¬ 
ants in the present suit were plaintiffs, being the same 
judgment pleaded in the first plea of these defendants 
herein, was and is conclusive as to the right of possession 
of these defendants to the real estate mentioned and de¬ 
scribed in the declaration herein. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 
GILBERT L. HALL, I 

Attorneys for Defendants . 

20 Memorandum Opinion . 

Filed April 7, 1930, as of Mch. 28/^0. 

• • # • m # * 

i 

I do not think that the plaintiff sets up any title in the 
present suit acquired since the former suit and which he 
did not have at that time, and which he might have as¬ 
serted then. He failed to appeal from the former judgment 
and cannot now set up any title which he had:at that time. 

The demurrer to the replication will be sustained. 

BAILEY, J. 

Supreme Court of the District of Columbia. 

Tuesday, April 1st, 1930. 

By order of Honorable Jennings Bailey, Justice of the 
Supreme Court of the District of Columbia, presiding, this 
court is opened by proclamation of the United States Mar¬ 
shal pursuant to Rule of Court. 

* * * * * • ! # 

i 

Upon consideration of the demurrer filed herein to plain¬ 
tiff’s replication, it is ordered that the same! be and it is 
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hereby sustained. (An exception is noted at request of 
attorneys for the plaintiff.) 

21 Supplemental Stipulation. 

Filed April 7, 1930. 

******* 

It is hereby stipulated and agreed by and between the 
attorneys of record herein for the plaintiff and for the de¬ 
fendants and the Guardian ad Litem for the infant defend¬ 
ants, as follows: 

1. That the adult defendants’ demurrer to the plaintiff’s 
replication to the defendants’ plea in bar is adopted by the 
Guardian ad Litem as a plea in behalf of the infant defend¬ 
ants; also that the order of the Court sustaining said de¬ 
murrer shall apply, with equal force, to, and enure to the 
benefit of the infant defendants, and that subsequent pro¬ 
ceedings and orders herein shall, except when otherwise 
stated, bind or enure to the benefit of said infants, as the 
case may be. 

2. That further action in Law No. 74,482, being an eject¬ 
ment suit solely between the parties hereto and involving 
the identical issues as are present here but which affects 
another piece of real estate which w^as involved in suit at 
Law No. 71,594, shall be stayed until the ultimate disposi¬ 
tion of this action, whereupon the same judgment shall be 
entered and executed therein as shall be entered and ex¬ 
ecuted in this action. 

3. That a copy hereof be filed in suit at Law No. 74,481. 

ALVIN L. NEWMYER, 

GEORGE C. GERTMAN, 

Attorneys for Plaintiff. 
CLEPHANE & LATIMER, 
Attorneys for Defendants. 

J. WILMER LATIMER, 

Guardian ad Litem. 


Dated this 7th day of April, 1930. 
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22 Supreme Court of the District of Columbia. 

i 

Monday, April 7", 1930. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

• # * • • * * 

Comes now the plaintiff by his attorneys of record and 
elects to stand upon his replication filed herein and to which 
a demurrer was sustained by this court on April 1st 1930, 
and thereupon it is ordered that judgment be entered. 

Wherefore, it is considered that plaintiff take nothing 
by this action, that defendants go hence without day, be 
for nothing held and recover of the plaintiff their costs of 
defense to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his said 
attorneys, in open court, notes an appeal to the Court of 
Appeals; whereupon, the maximum of an undertaking for 
costs is hereby fixed in the sum of One Hundred Dollars. 

Memorandum. 

April 11,1930.—Cost bond on appeal ($100.00) approved 
and filed. j 

Assignments of Error. 

i 

Filed April 18, 1930. j 

I 

* • * * * * • 

Plaintiff assigns the following errors committed by the 
trial justice: j 

1. In sustaining the defendants’ demurrer to the plain¬ 
tiff’s replication to the defendants’ plea in bar to the 

23 declaration. j 

2. In entering final judgment against the plaintiff 
in this cause upon said demurrer. 

3. In dismissing plaintiff’s cause of action upon said 
demurrer. 

A. L. NEWMYER, 

GEORGE C. GERTMAN, 

Attorneys for Plaintiff . 
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Service of copy of the aforegoing Assignment of Errors 
is acknowledged this 18th day of April, 1930. 

CLEPHANE & LATIMER, 

Attorneys for Defendants . 

J. WILMER LATIMER, 
Guardian ad Litem for Infant Defendants. 

Designation of Record. 

Filed April 18, 1930. 

• ••••#• 

The Clerk will please include the following in the record 
on plaintiff’s appeal in the above entitled cause: 

1. Declaration. 

2. Motion of Keziah Reed, et al., to be substituted as 
defendants. 

3. Minute entry of granting of above motion. 

4. Plea of substituted defendants filed January 16, 1928, 
and list of documents relied upon attached thereto. 

5. Stipulation filed on January 16, 1930. 

6. Plaintiff’s replication filed January 16, 1930 to de¬ 
fendants’ plea. 

7. Minute entry of January 20,1930 appointing Guardian 

ad Litem for infant defendants. 

24 8‘. Answer of infant defendants through their 

Guardian ad Litem to the declaration. 

9. Demurrer by the adult defendants to the plaintiff’s 
replication. 

10. Memorandum opinion of the Court, filed March 28, 
1930—April 7, 1930. 

11. Minute entry of the ruling of the Court sustaining the 
demurrer to the plaintiff’s replication and plaintiff’s excep¬ 
tion noted thereto. 

12. Stipulation between Counsel for plaintiff and the adult 
defendants and the Guardian ad Litem. 

13. Minute entry of the plaintiff’s election to stand upon 
his said replication notwithstanding the sustaining of the 
demurrer thereto, the entry of the judgment by the Court 
for the defendants, the noting of an appeal by the plaintiff 
in open Court, the fixing of the cost bond of $100.00 and 
the date of the filing and approval thereof. 
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14. Assignment of errors. 

15. This designation. 

A. L. NEWMYER,; 

GEORGE C. GERTMAN, 

Attorneys for Plaintiff. 

Service of copy hereof accepted this 18th day of April, 
1930. ! 

CLEPHANE & LATIMER, 

Attorneys for Defendants . 

J. WILMER LATIMER, 
Guardian ad Litem for Infant Defendants. 

25 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 24, both inclusive,: to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 74482 at Law, wherein Lorenzo 
Allen is Plaintiff and Keziah Reed et al. are Defendants, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of June, 1930. j 

i 

[Seal Supreme Court of the District of Columbia.] 

i 

FRANK E. CUNNINGHAM, 

Clerk. 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5246. Lorenzo Allen, appellant, vs. Keziah Reed, 
Thomas Johnson, Annie Goodwfin, et al. Court of Appeals, 
District of Columbia. Filed Jun. 18, 1930. Henry W. 
Hodges, Clerk. 
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Court of Appeals, ©barter ot Columbia 

April Tebm, 1930 
No. 5246 


Lorenzo Allen, Appellant , 
vs. 

Keziah Reed, Thomas Johnson, Annie Goodwin, et al. 


BRIEF FOR APPELLANT 
STATEMENT 

i 

j 

The appellant (plaintiff below) sued the appellees 
(defendants below) in ejectment No. 74,482, basing his 
title to the property and right to possession upon a 
decree of May 27, 1927. 

Prior thereto, however, the appellees had sued ap¬ 
pellant in ejectment No. 71,594 and recovered posses¬ 
sion of the same property on August 6, 1926, basing 
their title and right to possession upon a decree of 
July 24, 1925. At the time of the institution and con¬ 
clusion of the suit, however, an appeal by appellant 
was pending from said decree of July 24, 1925. 

The decree of July 24, 1925, awarded the title to the 

| 

, ! 
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appellees but said decree of May 27, 1927, reversed 
the decree of July 24, 1925, and took the title from ap¬ 
pellees and vested it in appellant. 

Notwithstanding the destruction of the decree of 
July 24, 1925—which was the foundation of the ap¬ 
pellees’ suit No. 71,594—the lower Court decided that 
the final judgment in law No. 71,594 was, under Sec¬ 
tion 1002 of the Code, conclusive of the title and pos¬ 
session, inter parties, and from an order dismissing 
appellant ’s suit No. 74,482, this appeal was prosecuted. 

« APPELLANT’S CONTENTIONS 

Appellant’s contentions, inter alia, are that the final 
judgment in ejectment No. 71,594 cannot be success¬ 
fully invoked here by the appellees under Section 
1002 of the code because— 

(a) The final judgment in ejectment No. 71,594 
was in aid of and ancillary to the decree of July 24, 
1925, and it fell with the reversal and destruction of 
that decree. 

(b) Appellant’s possession having been taken from 
him by the final judgment in ejectment No. 71,594, in 
the execution of an erroneous decree, he was entitled 
to have possession restored to him upon the destruc¬ 
tion of that decree. 

(c) Appellant acquired his title, with the right to 
possession, after the execution of the erroneous de¬ 
cree in ejectment No. 71,594. 

(d) Appellant had no evidence of a legal title to 
assert and consequently no right to possession at the 
beginning and ending of ejectment No. 71,594. 

(e) Appellant’s present title and right to possession 
were not litigated in ejectment No. 71,594. 
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(f) Appellant’s present evidence of title and right 
to possession did not exist and therefore was unavail¬ 
able to him at the beginning and conclusion of eject¬ 
ment No. 71,594. 

(g) The dismissal of his ejectment suit No. 74,482 
was without any warrant of law. 

ASSIGNMENT OF ERRORS 

The Court erred— 

1. In sustaining the defendants’ demurrer to the 
plaintiff’s replication to the defendants’ plea in bar 
to the declaration. 

2. In entering linal judgment against the plaintiff 
in this cause upon said demurrer. 

3. In dismissing plaintiff’s cause of action upon 
said demurrer. 

THE RECORD AND AUTHORITIES. 


I. About August 1, 1922, a bill, No. 40,408, was filed 
in equity to have judicially determined a-s| between 
present appellees and appellant the ownership of cer¬ 
tain rent collected from the real estate involved here 
(R. 13) and this necessarily involved the construc¬ 
tion of items 4 and 5 of Silas Holmes’ Will as the 
ownership of the rent followed the title of the res 
(R. 13). | 

On July 24, 1925, the following decree v*as signed, 
from which appellant noted and perfected an appeal 
(R. 13)— 

This cause came on to be heard upon the issues 
raised by the pleadings between the parties de¬ 
fendant hereto, as more particularly set: forth in 
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their answers to the bill of complaint, said de¬ 
fendants Lorenzo Allen on the one hand and the 
defendants Keziah Reed, et al., on the other, hav¬ 
ing heretofore by decree entered herein been re¬ 
quired to interplead between them touching their 
rights to the fund ordered to be deposited in the 
Registry of the Court by the plaintiff, Thomas 
Walker, and it appearing to the Court that the 
determination of the proper disposition of said 
money depends upon the true construction of the 
last will and testament of Silas Holmes, deceased, 
late of the District of Columbia, duly admitted to 
probate and record by this Honorable Court and 
now of record in the office of the Register of Wills 
of the District of Columbia, and the parties hav¬ 
ing Stipulated in open court that the facts set 
forth in the bill of complaint and in the answers 
thereto as to the heirship of said parties defendant 
are true, and the questions of law having been 
argued by counsel and duly considered by the 
Court, it is, by the Court, this 24th day of July, 
A. D., 1925, 

Adjudged, ordered and decreed that the true 
interpretation of the aforesaid will of the said 
Silas Holmes, deceased, is that upon the death of 
said testator’s daughter Virginia Allen, without 
leaving child her surviving, the real estate de¬ 
scribed in the bill of complaint, of which said 
testator died seized and possessed, is devised to 
Walter Holmes, the adopted son of said Silas 
Holmes, and to the brothers and sisters of the 
said Silas Holmes, or to their heirs, if deceased, 
in equal shares, share and share alike, per stirpes; 
and it appearing to the Court that the fund on 
deposit in the Registry of the Court as aforesaid 
represents the rents which have accrued from said 
real estate since the death of the aforesaid Vir¬ 
ginia Allen, it is, 

Adjudged, ordered and decreed that the said 
rents be divided among the aforesaid Walter 
Holmes and the other defendants hereto, who are 
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brothers and sisters of the said Silas Holmes, de¬ 
ceased, or heirs at law of deceased brothers and 
sisters of the said Silas Holmes, in equal: shares, 
per stirpes. . 

And it is further adjudged, ordered and de¬ 
creed that the Court costs, including fee of guar¬ 
dian ad litem, shall be paid out of the assets of 
the estate. 


The decree declared the appellees to be the owners 
as devisees under items 4 and 5 of the Will and that 
as such they were entitled to the rent. It, by implica¬ 
tion, adjudicated also that appellant had no title (R. 
13) hence he was not entitled to possession. : 

Inasmuch as appellant’s appeal did not suspend 
the execution of the decree, appellees were privileged, 
at their peril, to execute it, so on June 1, 1926, they 
sued appellant in ejectment, No. 71,594, to j recover 
possession, basing their cause of action and the source 
of their title and their right to possession wholly upon 
said items 4 and 5 of said Will and said decree (R. 9). 
(See Law Rule No. 30.) j 

Of course appellant could not by his defense (R. 11- 
16) overcome the force of the dominant factor the 
decree construing the items of the Will and adjudicat¬ 
ing appellees as the owners of the property, thus of 
itself entitling them to its possessioyi . Root v. Wool- 
worth, 150 U. S. 401, 412. 

Therefore on July 20, 1926, the appellees obtained 
judgment against appellant for possession (R. 15) 
which was executed August 6,1926 (R. 16). 

Appellees obtained the judgment upon the strength 
of their source of title, namely, the decree of July 24, 
1925, declaring them to be the owners of the property 
as devisees under the Will of Silas Holmes land not 
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upon the weakness of the appellant ’s. Posey v. Han¬ 
son, 10 App. D. C., 496. 

As was said in Golde Clothes Shop v. Loew’s Buf¬ 
falo Theatre, 236 N. Y. 465; 30 A. L. R. 931, the 
appellees knew when they filed the suit that their 
right to the title and possession of the property 
was contested by the apellant. They knew that an 
appeal was pending from the decree which established 
their title. They took the risk and went ahead. Their 
cause of action rested upon a decree. The prop was 
insecure, and warning was not lacking of the danger 
of collapse. When the decree was reversed the rights 
and duties were re-established, inter parties, as if no 
decree had been made. 

See also Hays v. Sound Timber Co., 261 Fed. 

571; 29 A. L. R. 1067, and annotations. 

II. Had the source of appellees’ title, namely, the 
decree of July 24, 1925, been sustained—it being the 
foundation of their ejectment suit No. 71,594, and the 
judgment obtained and executed thereon—the said 
final judgment would, under Section 1002 of the Code, 
become conclusive of appellees’ title and of their 
right to retain possession, but this Court on January 
3, 1927, reversed the decree, declared appellant the 
owner of the property and remanded the cause for 
further proceedings not inconsistent with the opinion, 
the material part thereof being as follows (R. 16): 

“We conclude that neither of the devises con¬ 
tained in items 4 and 5, respectively, ever became 
operative. The first one failed because testator’s 
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daughter died without leaving minor children sur¬ 
viving her, the second failed because testator’s 
daughter died leaving issue, to-wit, her grandson, 
surviving her. The testator therefore died in¬ 
testate as to the real estate. The decree of the 
lower court is accordingly reversed, and the 
cause is remanded for further proceedings not in¬ 
consistent herewith.” 

Thereupon, pursuant to the mandate, the Equity 
Court entered the following decree (R. 16, 17): 

‘ 4 This cause came on to be further heard upon 
the mandate of the Court of Appeals of the Dis¬ 
trict of Columbia, filed herein on the 16th day of 
February, 1927. Thereupon, it is, this 27th day 
of May, A. D., 1927, j 

Adjudged, ordered and decreed as follows: 

1. That the decree, entered herein on the 24th 
day of July, A. D., 1925, be, and the same is here¬ 
by vacated, set aside and for nothing held; 

2. That the true interpretation of the Will of 
Silas Holmes, deceased, mentioned in the bill of 
complaint, is that upon the death of said deced¬ 
ent’s daughter, Virginia Allen, without leaving 
child her surviving, the said will became iiiopera- 
tive as to the real estate therein described and 
the said testator therefore died intestate as, to the 
said real estate; 

3. That the fee of the Guardian ad Litem here¬ 
in be, and the same is hereby fixed at One ; Thou¬ 
sand Dollars ($1,000.00); 

4. That the balance of the fund which is the 
subject-matter of this suit, and which is now on 
deposit in the Registry of this Court, be paid to 
the defendant Lorenzo Allen, as the sole heir-at- 
law of the aforesaid testator, after deducting 
therefrom any unpaid court costs herein incurred 
by the parties to this suit.” 
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The appellees’ source of title, namely, the decree 
of July 24, 1925, being thus destroyed, “ vacated, set 
aside and for nothing held” (R. 17), and appellant be¬ 
ing* then the owner of the real estate— his title being 
acquired, created, and established for the first time, 
by said decree of May 27, 1927 —it became the appel¬ 
lees’ duty to restore to appellant the possession which 
they gained in the ejectment suit through the errone¬ 
ous decree. United States v. Bank of Washington, 
6 Peters 8, 17. In that case the Supreme Court said— 

“On the reversal of the judgment, the law 
raises an obligation in the party to the record 
who has received the benefit of the erroneous 
judgment, to make restitution to the other party 
for what he has lost.” 

Also see Freeman on Judgments, Vol. 2, p. 2419, 
S. 1168; Ballard v. Searls, 130 U. S. 50. 

The ejectment suit was a sequel to and in aid of the 
decree and being infected by it, it shares its fate. 
The law being that on the setting aside of a judgment, 
order, or decree, a dependent judgment or proceeding 
ancillary and accessory thereto, shares its fate and 
falls to the grou)id along with it. 

3 Cyc. p. 460, sub. sec. 7, and citations. 

4 C. J. p. 1205, Sec. 3250, and citations. 

Dodson v. Butler, 101 Ark. 420, 39 L. R. A. 

(X.S.) 1100. 

Ure v. Ure, 223 Ill. 454. 

The equity Court upon the mandate had power to 
order and direct the restitution of possession. It 
ought to have been done and provided for in the de- 
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cree of May 27, 1927. Northwestern Fuel Co. v. 
Brock, 139 U. S. 216. 

In the above case the successful party executed his 
judgment and collected $629.23 “by supplementary 
proceedings in aid- of the execution thereon." After¬ 
wards the executed judgment was reversed and restitu¬ 
tion of the money was claimed. The Supreme Court 
said— 


“The alleged error of the court below is, that 
it had no jurisdiction to render judgment for 
restitution of the money collected on the reversed 
judgment. This is put forth in definite forms, but 
in no way variant in substance. The gist of the 
whole complaint is that the reversal by this court 
being for want of jurisdiction in the Circuit 
Court—such jurisdiction not affirmatively appear¬ 
ing—that Court had no authority to act further 
in the matter than as directed by the mandate; 
and that that went only to the reversal of its 
judgment and the collection of the costs incurred 
in the appellate court. 

“This position is supposed to be supported by 
those decisions which hold that when a icase is 
dismissed for want of jurisdiction in the Circuit 
Court to entertain the action, or render the judg¬ 
ment entered, the power of that court to award 
costs is gone. Mayor v. Cooper, 6 Wall. 247, 250; 
Hornthall v. The Collector, 9 Wall. 560, 566; 
Mansfield Railroad Co. v. Swan, 111 U. IS. 379, 
387. i 


“But here the jurisdiction exercised by the 
court below was only to correct by its own order, 
that which, according to the judgment of; its ap¬ 
pellate court, it had no authority to do in the first 
instance; and the poiver is inherent in every court, 
whilst the subject of controversy is in its custody, 
and the parties are before it, to undo what it had 
no authority to do originally, and in which it, 
therefore, acted erroneously, and to restore , as 
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far as possible, the parties to their former posi¬ 
tion. Jurisdiction to correct what had been wrong¬ 
fully done must remain with the court so long as 
the parties and the case are properly before it, 
either in the first instance or when remanded to 
it by an appellate tribunal. 

“The right of restitution of what one has lost 
by the enforcement of a judgment subsequently 
reversed has been recognized in the law of Eng¬ 
land from a very early period, and the only ques¬ 
tion of discussion there has been as to the pro¬ 
ceedings to enforce the restitution. Thus in 
Anonymous, 2 Salkeld, 588, it was held by Holt, 
C. J., that ‘where the plaintiff has execution, and 
the money is levied and paid, and that judgment 
is afterwards reversed, there, because it appears 
on the record that the money is paid, the party 
shall have restitution without a scire facias, and 
there is a certainty of what was lost; otherwise 
where it was levied but not paid; there must then 
be a scire facias suggesting the matter of fact, 
viz, the sum levied, etc.’ 

“The same doctrine has been fully recognized 
by this court in Bank of the United States v. Bank 
of Washington, 6 Pet. 8, 17. In that case the 
court, after observing that the party against 
whom an erroneous judgment has been enforced 
does not lose his remedy against the party to the 
judgment, said: ‘On the reversal of the judgment 
the law raises an obligation in the party to the 
record, who has received the benefit of the erron¬ 
eous judgment, to make restitution to the other 
party for what he has lost; and the mode of pro¬ 
ceeding to effect this object must be regulated 
according to circumstances. Sometimes it is done 
by a writ of restitution, without a scire facias, 
when the record shows the money has been paid, 
and there is a certainty as to what has been lost. 
In other cases a scire facias may be necessary to 
ascertain what is to be restored. 2 Salk. 587-8; 
Tidd’s Pract. 936, 1137-8. And, no doubt, circum¬ 
stances may exist where an action may be sus- 
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tained to recover tack the money.’ We are of 
opinion that the proceeding to enforce the resti¬ 
tution in the cases mentioned is under the control 
of the court, and that all needed inquiry can be 
had to guide its judgment in a summary proceed¬ 
ing, upon motion of the parties, the only requisite 
being that the opposite party shall be heard, so 
that in directing restitution no further wrong be 
committed. The restitution is not made to depend 
at all upon the question whether or not the court 
rendering the judgment reversed acted within or 
without its jurisdiction.” 

Therefore, how may it be said that in this proceed¬ 
ing the appellant can be deprived of possession? 

The judgment of the Court in the ejectment suit No. 
71,594, under the circumstances, is of no greater effi¬ 
cacy than a deed, yet a deed given under somewhat 
similar circumstances was declared by this court to be 
ineffective to deprive the grantor of his title and pos¬ 
session. Schaeffer v. Drury, 42 App. D. C. 117, 121. 

i 

III. The reversal of the decree of July 24, 1925 
(E. 17) gave appellant an estate in the property, and 
a neiv right and cause of action not previously enjoyed 
by him. United States v. Bank of Washington, ante. 

Being declared by the decree of May 27, 1927, as 
the owner by inheritance as the sole heir at j law of 
Slilas Holmes, appellant thereupon became entitled to 
possessioin (Root v. Woolwortli, ante), and! basing 
his cause of action, the source of his title and Ms right 
to possession upon the decree of May 27,1927, creating 
the same, appellant filed the present ejectment suit No. 
74,482 to recover from appellees the possession which 
they took from him through the execution by eject¬ 
ment of the erroneous decree (R. 2, 3). 
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To his suit the apellees invoked the final judgment 
in the first ejectment suit as a plea in bar (R. 6, 7), 
and from an order sustaining that plea, this appeal 
was perfected (R. 21). 

IV. The final judgment in the first ejectment suit is 
no defense in bar to the present ejectment suit for the 
obvious reason, inter alia, that the new and distinct 
title of the appellant was created and acquired by him, 
and established for the first time, by the decree of 
May 27, 1927 — which was nearly six months after the 
final judgment in the first ejectment suit. Barrows 
v. Kindred, 4 Wall. 399; Merryman v. Bourne, 9 Wall. 
592, 599; Watson v. Jones, SO U. S. 679; Northern 
Pacific R. R. Co. v. Smith, 16 C. C. A. 336 (69 Fed. 
579); Freeman on Judgments, 5th Ed. Sec. 712, p. 1501 
and Sec. 714 p. 1507. 

In Lyon v. Bursey, 36 App. D. C., 235, this Court 
recognized the principal announced in the cases, ante. 
The Court, in that case, in affirming the judgment 
pointed out that— 

(a) There has been no intervening conveyance to 
affect the chain of title; 

(b) And the evidence in support of plaintiff’s claim 
in the present case was available for his use in the 
original action. 

In the present case, however, there is an intervening 
conveyance in the chain of title, namely, the final de¬ 
cree of May 27, 1927, which created appellant’s title 
and therefore evidence is now available to appellant 
for use in support of his present suit which was un¬ 
available to him in the first ejectment suit. 

It unmistakably appears in Lyon v. Bursey that if 
the two above mentioned factors had existed in that 
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case, that section 1002 of the Code would not have 
been successfully invoked. i 


V. Thus unquestionably it has been established— 

(a) That the decree of July 24, 1925, was worth¬ 
less. 

(b) That the first ejectment being ancillary to 
the decree of July 24, 1925—and founded up¬ 
on it—shared the fate of that decree land fell 
to the ground with it. 

(c) Upon the destruction of that decree and the 
structure attempted to be built upon it, it was 
the duty of the appellees to restore what they 
had gained through the execution of that er¬ 
roneous decree. 

(d) That appellant is the present owner of the 
real estate, acquiring his title and right to 
possession by the decree of May 27, 1927— 
six months after the date of the final decree 


in the first ejectment case—and his 
possession necessarily follows. 


right to 


VI. Even if the final judgment pleaded in bar is 
valid, appellant, nevertheless, could not be defeated 
thereby in his present suit because, obviously;— 

i 


(a) There has been an intervening conveyance 
(decree of May 27, 1927) affecting the chain 
of title. 

(b) Evidence of title is now available to appellant 
for use in support of his suit w T hich was un¬ 
available to him in his defense of the first 
ejectment suit, namely, the decree of May 27, 
1927. 

Lyon v. Bursey, ante. \ 

The following quotations from outstanding text 
writers and decisions upon the subject of former judg- 


i 

i 
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ments in ejectment will be helpful in the consideration 
of the law applicable to the case. 

Freeman on Judgments, Sec. 712, p. 1501— 

“Where a right or title comes directly in issue 
the parties are bound to bring forward every 
matter or ground which might be urged to estab¬ 
lish or defeat it and will be estopped by the ad¬ 
judication from attempting to re-litigate the same 
right or title upon other or different evidence or 
ground which might have been urged in the first 
action. Even a new evidentiary as distinguished 
from a new ultimate fact, does not change the sit¬ 
uation. But from the rule that an adjudication 
affects no claim which the parties had no opportu¬ 
nity to litigate, it results that no judgment or 
decree can prejudice rights which had not accrued 
to either of the parties at the time of its rendition. 
A decision that a right exists, or that a wrongful 
act has been committed, leaves the party at liberty 
to show at a future time that since the decision 
was pronounced the right has expired or the 
wrong has been abated. And the same is true with 
respect to a decision that no right or cause of 
action exists; it does not bar a second action when 
facts have created a right or cause of action. The 
fact that the same subject-matter was involved in 
the former action is wholly immaterial . . . 

Under no circumstances will a judgment or decree 
take effect upon rights not then existing . . . 

The estoppel of a judgment extends only to the 
facts as they were at the time the judgment was 
rendered, and to the legal rights and relations of 
the parties as fixed by the facts so determined; 
and when new facts intervene, before the second 
suit, furnishing a new basis for the claims and 
defenses of the parties respectively, the issues are 
no longer the same and consequently the former 
judgment cannot be pleaded in bar.” 
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In Sec. 714, p. 1507, the author says— 

i ‘ Whenever title is put in issue and adjudicated, 
the judgment is res judicata upon this issue in any 
subsequent action. The effect of such an adjudi¬ 
cation must, hoivever, he limited to the title or 
right as it then stood. It is obviously not con¬ 
clusive as to title and rights subsequently 
acquired.” \ 

i 

Gore v. Gore, 101 Tenn. 620— 

Page 622. “The Bill avers that, since; this de¬ 
cree of affirmance, and while that case was pend¬ 
ing in the Court below, on procedendo from this 
Court, complainant Mary C. Gore has obtained 
deeds from all the heirs of J. S. Maxwell, de¬ 
ceased, and that, by virtue of these deeds, she is 
now the owner in fee of the land in question, and 
the present Bill is filed to have established this 
title. The question then presented is, is she pre¬ 
cluded from setting up this after acquired title by 
the result of the former litigation? If so, then ice 
will have this anomalous condition; that complain¬ 
ant ivas defeated, in the former suit because she 
had no title and is to be defeated now by reason of 
the decree in that cause, when she presents, upon 
the averments of her Bill, admitted to be true by 
demurrer, a paramount legal title, acquired by 
her since the termination of that cause. 

“We are aware of no case that would stand as 
authority for such a result. On the contrary, the 
rule is, that a party will not be prejudiced by a 
judgment as to rights not then accrued.” 

Further, at page 624, the Court said: ; 

“And it is immaterial that the two suits are be¬ 
tween the same parties and for the same property 
if the title set up in the last suit did not exist in 
the plaintiff at the time of the former litigation y 
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and was not, therefore, adjudicated in it, hut was 
acquired hy him subsequently thereto.” 

Bird v. Cross, 123 Tenn. 419— 

“All that is meant is that the plaintiff, at the 
time of the beginning of the second suit, has be¬ 
come newly vested with paramount title by valid 
conveyance different from those offered in evi¬ 
dence in the first suit. 

“There can be no doubt that a judgment ren¬ 
dered in an action to recover possession of real 
property under the system of pleading and prac¬ 
tice adopted in this State, is, as to all matters put 
in issue and passed on in the action, conclusive 
between the parties and their privies and a bar in 
another action between the parties or their privies 
when the same matters are directly in issue. The 
bar of a judgment in such an action is, however, 
limited to the rights of the parties as they existed 
at the time when it was rendered; and neither the 
parties nor their privies are precluded by the 
same from showing, in a subsequent action, any 
new matters occurring after its rendition, which 
give the defeated party a title or right of posses¬ 
sion (citations).” 

In Barrows v. Kindred, ante, the Supreme Court 
said: 


“Where a judgment is rendered for the plain¬ 
tiff, the title upon which he recovered is thereby 
established, and the construction and effect of the 
statute are obvious. He must recover in all cases, 
if at all, upon the strength of his own title, and 
not upon the weakness of his adversary’s. It is 
not incumbent upon the defendant to show any 
title. Where a plaintiff shows no title, and is 
therefore defeated, it is not easy to perceive how 
a title can be said to have been established in the 
action, or how, under the statute, the result can 
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affect his right to bring a new action for the same 
premises. We are not advised that any authorita¬ 
tive interpretation of the statute, in this aspect, 
by the Courts of Illinois. If one were shown we 
w T ould follow it but, in the view which we: take of 
this case, it may be conceded that the judgment 
has the same effect upon the parties, and those in 
privity with them, as a judgment in a common law 
action. As a general proposition, such a judgment 
is a bar to any future litigation between the 
parties, and all claiming under them, touching the 
subject involved in the controversy. Iti is con¬ 
clusive of their rights, and shuts the door to fur¬ 
ther inquiry. This is an elementary principle of 
all civilized jurisprudence. It has been, and will 
be, applied in this Court upon all proper occa¬ 
sions. It is a principle of repose, and fruitful of 
good. When the Legislature of any State has 
seen fit to divest the action of ejectment of its 
ancient characteristics and to place it upon the 
same footing with other cases, we have nbt failed 
to give full effect to the legislative intent By main¬ 
taining the conclusiveness of the judgment, as in 
other cases. But, in our judgment, this principle 
has no application to the case before us. i 

“The suit between Barrows and Gordon was 
commenced on the 12th day of June, 1858, and 
terminated on the 5th day of June, 1859. The 
deed from the executors of Vose to Barrows bears 
date on the 18th day of March, 1861. Upon the 
trial of the case of Barrows v. Gordon, the power 
of attorney from the executors and the deed exe¬ 
cuted by Kingsly were properly ruled out as void. 
They were not in the case. Barrows had no title 
to the premises in controversy, and judgment was 
given against him. This may be admitted to be 
conclusive as to his want of title at that time, and, 
whether the decision of the Court as to the power 
of attornev and the deed made under it was erron- 
eous or not, it would have been a bar to any action 
attempted to be maintained upon the same state 
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of facts . But this did not deprive Barrows of the 
right to acquire a new and distinct title; and, haw¬ 
ing done so, he had the same right to assert it, 
without prejudice from the former suit , which 
would have accompanied the title into the hands 
of a stranger. At the termination of that suit the 
executors had not passed the title to anyone. How, 
then, can it be said to have been involved in or in 
anywise affected by the prior litigation? The 
plaintiff could no more be barred than any other 
person who may have subsequently acquired the 
title. In refusing to instruct, and in instructing, 
as appears by the record, the Court committed an 
error.’ ’ 

In that case the Supreme Court had before it a 
Statute reading as follows: 

“Every judgment in the action of ejectment 
rendered upon a verdict shall be conclusive as to 
the title established in such action, upon the party 
against whom the same is rendered, and against 
all persons claiming from, through, or under such 
party, by title accruing after the commencement 
of such action ...” 

It would be difficult to distinguish between the above 
Statute and Section 1002 of the Code, reading as fol¬ 
lows : 


“Any final judgment rendered in an action of 
ejectment shall be conclusive as to the title there¬ 
by established as between the parties to the action 
and all persons claiming under them since the 
commencement of the action.” 

Merryman v. Bourne, ante — 

“In California a judgment in ejectment has the 
same conclusiveness as a judgment in any common 
law action, and in determining its effect the same 
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principles are applied which control the result of 
a like inquiry in other cases. A defeated plaintiff 
may bring a new action upon an after acquired 
title with the same effect as a stranger in whom 
such title might have been vested, and the former 
judgment will no more bar one than the other 
” i 

• • • 

Page 602. “This gave to Woodworth and those 
claiming under him, a new and after acquired title, 
upon which, according to the later adjudications 
referred to, he was entitled to recover, and to an 
action upon which the prior judgment was not and 
could not he a bar.” 

It will be observed that the Court, on page 597, says: 

i 

“In California the action of ejectment, as at 
common law, was never used” 

i 

Watson v. Jones, ante — 

“In the case of Barrows v. Kindred, which was 
an action of ejectment, the plaintiff showed a 
good title to the land, and the defendant relied on 
a former judgment in his favor, between the same 
parties for the same land; the Statute of Illinois 
making a judgment in such an action as conclu¬ 
sive as in other personal actions, except by way of 
new trial. But this Court held that as in t}ie sec¬ 
ond suit the plaintiff introduced and relied upon 
a new and different title , acquired since the first 
trial , that judgment could he no bar, because that 
title had not been passed upon by the Court in the 
first suit.” 

I 

Northern Pacific R. R. Co. v. Smith, ante (Subse¬ 
quently reversed on other grounds)— 

“The defendant in error did not acquire the 
title on which he founds this action until more 
than a year after that judgment was rendered; 
and the question whether or not the Railroad Com- 
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pany was seized in fee or otherwise of the prop¬ 
erty in question was not put in issue, and was not 
tried in the former action. The only question 
tried was that raised by the demurrer —whether 
or not the Bailroad Company was entitled to pos¬ 
session of the property if it was seized in fee for 
the purpose of a right of way, and the defendant 
was wrongfully in possession as a tenant of tres¬ 
passes. The general rule is that whenever the 
same question has been in issue, has been tried 
and judgment has been rendered, that judgment 
is conclusive in a subsequent action between the 
same parties and their privies. This rule governs 
actions for the recovery of the possession of real 
estate in the State of North Dakota for the fic¬ 
tions of the old action of ejectment at common 
law were abolished in that State and in the terri¬ 
tory which it succeeded before either of these 
actions was brought, and the real parties in in¬ 
terest were required by the Code of that territory 
and State to be the parties to these actions. But 
under this rule the former judgment is not con¬ 
clusive of questions that could not have been and 
were not tried and determined between these par¬ 
ties in the earlier action. In actions for the re¬ 
covery of real property under this Code the for¬ 
mer judgment is a bar when the titles and de¬ 
fenses are the same in both actions but it is not 
a bar to a subsequent action or defense founded 
on a title that was not and could not have been 
interposed in the earlier action . Hence an action 
or defense founded upon a title acquired by either 
of the parties subsequent to the judgment is in no 
way affected by it, because it could not have been 
tried or determined by the former judgment. A 
stranger to the earlier action could maintain 
against any of the parties to it any title or right 
which he held when the judgment was rendered, 
or which he acquired subsequent to its date. Any 
of the parties to the action, therefore, may, after 
the judgment, acquire any right or title to the 
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property he can obtain and may maintain it 
against the parties to the former action with the 
same force and effect as a stranger. A judgment 
in an action for the recovery of real property is 
not a bar to a subsequent action brought or de¬ 
fense interposed by either of the parties to it 
when that action or defense is founded on an 
after acquired title. (Authorities) The title! of the 
defendant in error in this action was acquired 
subsequent to the judgment. The question in this 
case was whether or not this after acquired title 
was superior to the alleged title of the plaintiff 
in error. That question could not have been, and 
was not, tried in the former action, and therefore 
the pleadings and judgment in that action were 
immaterial and were rightfully rejected.” : 

i 

Warvelle on Ejectment, Sec. 492, at page 547— 

“There can be no dispute with respect to the 
fundamental rule that a judgment at law, in any 
form of action, is conclusive upon parties and 
privies upon all questions, rights, and titles, in¬ 
volved in the litigation and passed upon by the 
court; nor with respect to the further rule, that 
whenever the same questions, or the same;rights 
and titles are again drawn in issue, either at law 
or in equity, between the same parties or those in 
privity with them, the previous adjudication will 
estop them from again opening the controversy 
or relitigating the questions. But to these well- 
known and universally received rules there must 
be appended an important qualification, viz:.: that 
the matter must have been one which the! court 
had power and jurisdiction to hear and determine. 

“A judgment in ejectment is not distinguishable 
in its general features from other judgments in 
legal actions and the rules just stated apply to it 
with the same force as to other judgments and 
subject to the same qualification. Tt will frequently 
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happen, however, that a party to an ejectment 
suit acquires a subsequent and different title from 
that presented on the trial and the question then 
arises as to how far the prior judgment is con¬ 
clusive and to what extent, if any, the new title 
may be employed in a subsequent action. 

“The title involved is usually the one asserted 
by plain tiff, lie is required to sustain his allega¬ 
tions by proofs and the question actually pre¬ 
sented and decided is, whether those proofs are 
sufficient. If they are, he is entitled to recover; 
if they are not, judgment is passed against him 
and all questions arising out of the title asserted 
are considered closed. As a rule, such trial and 
determination do not affect the defendants title in 
any way; nor does the judgment even admit that 
he had any title: it simply decides that the plain¬ 
tiff had none. In such event what would be the 
rights of the unsuccessful plaintiff who subse¬ 
quent acquires a new title. Would the proceed¬ 
ing in the ejectment suit be within the doctrine of 
res judicata and could the defendant in that suit, 
if still in possession, urge such suit as a bar to 
second action? The answer of the authorities 
would seem to be that an unsuccessful plaintiff 
may, by the acquisition of new title, rehabilitate 
himself, and that upon such new title he may again 
bring ejectment against the former defendant or 
whoever may happen to be in possession of the 
premises, and the former adjudication will con¬ 
stitute no impediment to a recovery. This rule 
proceeds upon the theory that the new title thus 
put in issue was not involved or passed upon in 
the former trial and, hence, cannot be affected 
by that adjudication.” 

Thrift v. Delaney, 69 Cal. 188— 

“The principal question presented for decision 
relates to the plea in bar. It is not pretended 
that the appellant has any title or right to the 
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land sued for, unless lie can claim it under and 
by reason of bis former judgment in ejectment. 
It is, however, insisted by him that when the for¬ 
mer judgment w T as rendered the respondent had 
perfected his homestead entry and was in such 
relation to the source of title that he might have 
defended successfully against the action, and hav¬ 
ing failed or neglected to do so, the judgment is 
conclusive upon all rights he then had br has 
since acquired to the property involved; in it. 
There can be no doubt that a judgment rehdered 
in an action to recover possession of real prop¬ 
erty, under the system of pleading and practice 
adopted in this State, is, as to all matters put in 
issue and passed on in the action, conclusive be¬ 
tween the parties and their privies and a bar to 
another action between the parties or their pri¬ 
vies, when the same matters are directiv in; issue. 
The bar of a judgment in such an action is, how¬ 
ever, limited only to rights of the parties as they 
existed at the time when it was rendered and 
neither the parties nor their privies are precluded 
by the same from showing in a subsequent action 
any new matters occurring after its rendition, 
which give the defeated party a title or right of 
possession.” 

i 

Breon v. Bobrecht, 118 Cal. 469, to the same effect. 

| 

Mahoney v. Van Winkle, 33 Cal. 448— 

“But it is insisted further that the defendant 
cannot go behind the judgment in the ejectment 
suit brought against hi mby Mahoney. The an- 
suit brought against him by Mahoney. The un¬ 
bidden is not attempted here. A new event has 
happened since Mahoney v. Green was tried and 
adjudged; and the legal effect of the event is to 
confer upon the defendant a present right of pos¬ 
session; a right which he did not have at the bring¬ 
ing of the ejectment nor at its conclusion . 91 \ 


! 

i 
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Foster v. Evans, 51 Mo. 39— 

4 ‘In regard to the effect of a judgment in eject¬ 
ment, it mav be remembered that it is not a bar to 
another suit, or to defenses set up in a subsequent 
suit, unless the titles and defenses are precisely 
the same as they were in the first suit. ,, 

Hawley v. Simons, 102 Ill. 115, 120— 

4 4 Would anyone seriously contend for a moment 
that a judgment in the first suit, in the case sup¬ 
posed, would be a bar to the second? Surely not. 
Why? Simply because the title relied on in the 
second suit is a subsequently acquired title and of 
necessity could not have been involved in the first 
suit” (Citations). 

Prewitt v. Wilborn, 184 Kv. 638— 

4 4 The doctrine of res judicata is, that a final judg¬ 
ment upon the merits of the case, by a court hav¬ 
ing jurisdiction of the subject matter and the 
parties, is conclusive of the rigrts of the par¬ 
ties and their privies in another suit on the 
points and matters in issue in the first suit. A dis¬ 
tinction must be drawn, however, between the ef¬ 
fect of a judgment in a second suit between the 
same parties upon the same cause of action, and a 
second suit between the same parties upon a dif¬ 
ferent cause of action. In the first instance, the 
judgment is a complete bar to the second action, 
not only as to everything which was used in the 
first action to sustain or defeat the defense, but, 
everything which the parties could have used 
properly for that purpose; but in the second in¬ 
stance, where the second suit is between the same 
parties upon a different cause of action from that 
involved in the first action, a judgment in the first 
action is an estoppel to a re-litigation of questions 
which were actually litigated and determined in 
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the first action, and all such questions as were 
necessarily determined by the judgment in the 
first action in arriving at the decision and is not 
conclusive as to matters not decided *| * *. 

The accepted rule in determining whether two 
suits are upon the same cause of action is, whether 
the same evidence will sustain or defeat the same 
action in both cases.” 


Gajan v. Patout & Burguieres, 135 La. 155, 177— 

“In other words, a litigation is not conclusive as 
against those who are not parties to it, nor as to 
rights not possessed by the litigants at the time 

* # # yy 


Sherman v. Dilley, 3 Nev. 1, 22— 

“Hence, we conclude that a judgment in eject¬ 
ment, where issue is taken upon the title or owner¬ 
ship, will operate by way of estoppel in a subse¬ 
quent action between the same parties, involving 
the same subject-matter; such estoppel being con¬ 
fined to the rights and relations of the parties as 
they existed at the time of rendition of the judg¬ 
ment ; and not to affect subsequent rights or titles. 
(Citations.) ’ ’ 

Ruling Case Law, Vol. 9, at page 926, the Author 
in discussing the effect of a judgment in a prior eject¬ 
ment suit to bar the subsequent action, states the prin¬ 
ciple thus: 

i 

i 

“A judgment in an action of ejectment against 
the plaintiff because of his not having the legal 
title to the premises is no bar to a second action 
by him upon an after acquired legal title, j as the 
titles adjudicated upon in the two suits are not 
the same. Having acquired a new and distinct 
title, he has the same right to assert it in la new 
suit as would a stranger who had acquired it. ’ ’ 


! 

i 
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Black on Judgments, Vol. 2, Sec. 656, p. 996, states 
the same principles of law. 

VII. It does not appear how the appellant’s failure 
to appeal from the former ejectment can prejudice his 
right to maintain the present action inasmuch as the 
foundation for the former ejectment was the decree 
(R. 9) which declared the appellees to be the owners 
of the property and that of itself entitled them to pos¬ 
session (Root v. Woolworth, ante). 

The learned trial justice being mistaken in his 
premise (R. 19) upon which the appellees’ demurrer 
(R. 19* 20) to appellant’s replication (R. 9-17) was 
sustained (R. 19) and appellant’s suit dismissed (R. 
21), and appellant’s assignment of errors (R. 21) be¬ 
ing sustained by the record and the law, the judgment 
(R. 21) appealed from should be reversed, with costs, 
and the cause remanded with direction to the Court to 
vacate the same as well as the order sustaining the 
appellees’ demurrer to appellant’s replication, to over¬ 
rule said demurrer with leave to appellee to plead 
over as they may be advised not inconsistent with the 
opinion of the Court. 

Respectfully, 

Alvin L. Newmyer, 

George C. Gertman, 

Attorneys for Appellant. 
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IN THE 


Court of appeals!, Strict of Columbia 

April Term, 1930. 


No. 5246. 


LORENZO ALLEN, APPELLANT,: 

vs. 

KEZIAH REED, ET AL., APPELLEES. 


BRIEF ON BEHALF OF APPELLEES. 


STATEMENT OF FACTS. 

In a former action in ejectment, in which appellees 
were plaintiffs and appellant was defendant, final 
judgment for appellees was entered in the court be¬ 
low in 1926. A few days afterwards, appellees en¬ 
tered into possession of the real estate involved in 
said suit, and have continued in such possession ever 
since. No appeal from said judgment was taken. 
(R. 6, 7.) ! 

Sixteen months after the entry of the above judg¬ 
ment, the present action in ejectment, involving the 


o 


same parties, the same issues and the same property, 

was instituted by appellant (R. 1, 2). Appellees 
pleaded the former judgment in bar (R. 5-7). Appel¬ 
lant, by replication, set up certain facts (R. 9-17) 
claimed below and here to show that since the 
former judgment, he had acquired a new and dif¬ 
ferent title from that asserted by him in the former 
action. Appellees demurred to the replication and 
the demurrer was sustained (R. 19). In a memoran¬ 
dum opinion the learned trial justice said: 

“I do not think that the plaintiff sets up any 
title in the present suit acquired since the former 
suit and which he did not have at that time, and 
which he might have asserted then. He failed to 
appeal from the former judgment and cannot 
now set up any title which he had at that time.” 

“The demurrer to the replication will be sus¬ 
tained”. (R. 19.) 

Appellant elected to stand upon his said replication, 
whereupon judgment in favor of appellees was en¬ 
tered and this appeal taken. 

Two of the appellees are infants and are represented 
herein by their guardian art litem duly appointed by 
the trial court (R. 18). 

The material facts upon which appellant grounds 
his claim of a newly acquired title are as follows: 

One Silas Holmes died leaving a will dated Novem¬ 
ber 11, 1892 (R. 11), which was duly probated Feb¬ 
ruary 18, 1898 (R. 13). He was survived by his 
widow, one child (Virginia), brothers and sisters, 
and descendants of brothers and sisters. At his 
death Holmes was seized and possessed of the real 
estate here in controversy. 

The widow died in 191G (R. 12) and Virginia, the 
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daughter, in 1921 (R. 12). The only heir at law of 
the latter was appellant who was her grandson. 

In 1922, one Thomas Walker filed a bill of: inter¬ 
pleader in the court below setting forth that he held 
certain rent-money from said real estate to i which 
appellant on the one side and appellees on th^ other 
were asserting conflicting claims, and said persons 
were named as defendants therein (R. 13)L By 
appropriate decree these defendants were required to 
and did interplead. All of the material facts were 
stipulated between them (R. 10). Each side claimed 
they were entitled to said rents as devisees of the 
real estate under said Holmes’ will. The determina¬ 
tion of the ownership of said rents therefore required 
the interpretation of said will. 

Upon final hearing it was decreed that said rents 
were payable to appellees, who were the brothers and 

sisters or descendants of brothers or sisters of Holmes. 

! 

From that decree the present appellant took ;an ap¬ 
peal. 

It having been thus decreed in the interpleader suit 
that appellees were entitled to said rents, they took 
the natural course of instituting the action iii eject¬ 
ment against appellant who was in possession and 
collecting the rents. This action resulted, as!before 

• i 

stated, in a judgment in their favor on August 2, 
1926 (R. 6), from which no appeal was taken by ap¬ 
pellant. 

In January, 1927, this Court handed down ah opin¬ 
ion reversing the decree in the interpleader suit and 
holding that Silas Holmes had died intestate as to 
the real estate from which the rents in Walker's 
hands had been received (57 App. D. C. 78).; Upon 
receipt of this Court’s mandate, a decree was Entered 
below in July, 1927, in accordance therewith. 
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In the following December appellant tiled the pres¬ 
ent action. 


ARGUMENT. 

I. The Former Judgment Between the Same Parties 
Constitutes a Legal Bar to the Present Action. 

At common law a judgment in ejectment did not 
estop the parties from litigating the same issues in 
subsequent actions. The theory which differentiated 
such judgments from other final adjudications is of 
no importance here for the reason that the common 
law rule was long since changed by statute in this 
jurisdiction (D. C. Code Sec. 1002), as it has been in 
most of the states (9 R. C. L. 923-927), so as to make 
the judgment in ejectment as final and conclusive 
between the parties as are judgments in any other 
actions. 

Our Code Section is as follows: 

4 4 Sec. 1002. Judgment.—Any final judgment 
rendered in an action of ejectment shall be con¬ 
clusive as to the title thereby established as 
between the parties to the action and all per¬ 
sons claiming under them since the commence¬ 
ment of the action.” 

This statutory provision which is so unequivocal in 
its terms would seem to be determinative of the 
present suit, if appellant has not acquired a new title 
since the former judgment was entered. 

Justice Cooley, in Jacobson vs. Miller, 41 Mich. 90, 
very adequately states the reason for the settled rule 
in regard to the finality of judgments generally as 
follows: 



“Legal controversies are not to be suffered to 
be tried over and over, to the annoyance of 
parties, the disturbance of the community, the 
unnecessary absorption of the time of the court, 
and at an expense not less to the public than to 
the litigants. * * * 

“The subject-matter involved in a litigation 
is the right which one party claims as against 
the other, and demands the judgment of the 
court upon; as, for example, the right in eject¬ 
ment to have possession of the lands. * * * As 
respects this, if an adjudication is once had, and 
any question respecting it arises afterwards in 
a collateral suit, the adjudication will be held 
conclusive. It will also be conclusive in any 
new suit in which either party, by his pleadings, 
endeavors to put in issue and thus retry the 
subject-matter of the former adjudication,; or any 
portion thereof”. 

The rule and the reason for it is thus stated in 
Southern Pacific Railroad vs. U. S., 168 U. S. 1, 42 
L. Ed. 355: 

“The general principle announced in numerous 
cases is that a right, question, or fact distinctly 
put in issue and directly determined by a court 
of competent jurisdiction, as a ground; of re¬ 
covery, cannot be disputed in a subsequent suit 
between the same parties or their privies; and 
even if the second suit is for a different cause 
of action, the right, question, or fact once so 
determined must, as between the same parties or 
their privies, be taken as conclusively established, 
so long as the judgment in the first suit Remains 
unmodified. This general rule is demanded bv 
the very object for which civil courts have been 
established, which is to secure the peace and re¬ 
pose of society by the settlement of matters ca¬ 
pable of judicial determination. Its enforcement 
is essential to the maintenance of social order; 
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for the aid of judicial tribunals would not be in¬ 
voked for the vindication of rights of person and 
property, if, as between parties and their privies, 
conclusiveness did not attend the judgments of 
such tribunals in respect of all matters properly 
put in issue and actuallv determined bv them.” 
(p. 48.) 

Xot only is the judgment final as to the matter lit¬ 
igated, but it is equally final and conclusive between 
the parties as to every other matter which might 
have been litigated and decided in that suit. 34 C. J. 
909. The recognized policy of the law lias always 
been to prevent a party from splitting his cause of 
action when all things in controversy relating to the 
subject-matter may be litigated and decided in one 
suit. This is well stated in Warvelle on Ejectment, 
Sec. 487, where the author sets forth the modern rule 
in regard to the conclusiveness of judgments in eject¬ 
ment, as well as of judgments generally, as follows: 

“It is a familiar doctrine with respect to legal 
adjudication that a judgment of a court of com¬ 
petent jurisdiction is not only final as to the 
subject-matter, but also as to every other matter 
which the parties might have litigated in the 
case, and which might have been decided. Hence, 
a general finding of title in the plaintiff lias been 
held a conclusive and binding decision against 
the defendant on all matters relating to title, 
from whatever source derived, and, in further¬ 
ance of the principle that the estoppel of a judg¬ 
ment extends not onlv to everv material matter 

* m/ 

within the issues which was expressly litigated 
but also to those matters which might and should 
have been litigated and determined, effectually 

concludes the defendant from asserting a claim 
of title of any kind which existed at the time of 
the rendition of the judgment or decree.” 
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In Dowell vs. Applegate, 152 U. S. 327, 38! L. p]d. 
463, which was in error to a State court, it was ar¬ 
gued that a judgment in another suit in a Federal 
court did not constitute a bar because the suit in the 
State Court was ‘‘ upon a cause of action Entirely 
different from that presented in the suit in the Fed¬ 
eral court”. The court said: 

“In that view, our attention is called! to the 
cases of Cromwell v. Sac County, 94 U. ;S. 351; 
Russell v. Place, 94 U. S. 608, and Bissell v. 
Spring Valley Twp., 124 U. S. 231. Those cases 
hold that a judgment by a court of competent 
jurisdiction as to parties and subject-matter is 
a finality in respect to the claim or demand in 
controversy, ‘concluding parties and those in 
privity with them, not only as to every! matter 
which was offered and received to sustain or 
defeat the claim or demand, but as to any other 
admissible matter which might have been offered 
for that purpose.’ ” * * * (p. 343.) 

“To these we may add the case of Stockton v. 
Ford, 59 U. S. 18 How. 418, in which it was said: 
‘One of the questions now sought to be agitated 
again is precisely the same as this one in the 
previous suit, namely, the right of the plaintiff to 
the judicial mortgage under the execution and 
sale against Prior. The other is somewhat 
varied, namely, the equitable right or interest in 
the mortgage of the plaintiff, as the attorney of 
Prior, for the fees and costs provided fojr in the 
assignment to Jones. But this question was prop¬ 
erly involved in the former case; and might 

•t / 

have been there raised and determined. The 
neglect of the plaintiff to avail himself of it, 
even if it were tenable, furnishes no reason for 
another litigation. The right of the respective 
parties to the judicial mortgage was the main 
question in the former suit. That ifcsue, of 
course, involved the whole or any partial interest 

i 
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in the mortgage. We are satisfied, therefore, 
that the former suit constitutes a complete bar 
to the present.’ ” (p. 344.) 


In the later case of Northern 


P. K. Co. vs. Slaght, 


20.) U. S. 122, at pages 130, 131, the court said: 

“The general rule of the extent of the bar is not 
only what was pleaded or litigated, but what 
could have been pleaded or litigated.” 


It is unnecessary to go to other jurisdictions for au¬ 
thority upon the precise point now under considera¬ 
tion, as this Court has very definitely settled the law 
for this jurisdiction. 

In Lyon vs. Bursey, 36 App. D. C. 235, which coun¬ 
sel believe is the only case in which the District 
statute above mentioned has been involved, the facts 
were that the plaintiff had sued in ejectment for cer¬ 
tain real estate, having theretofore separately ac¬ 
quired undivided one-half interests therein. Before 
the case was submitted to the jury, plaintiff sought 
and was granted leave to file an amended declaration 
limiting his claim to one of said undivided interests. 
Verdict and judgment were in his favor. Subse¬ 
quently the same plaintiff instituted another eject¬ 
ment suit against the same defendant for the other 
undivided half interest. The former judgment was 
pleaded in bar, and this plea was sustained by the 
lower court and on appeal. This Court said, at p. 
240: 

“We are not concerned with the inconclusive¬ 
ness of judgments of ejectment at common law. 
* * * The doctrine of the common law as to the 
inconclusiveness of judgments of ejectment has 
been abrogated bv statute in this District [citing 
Code Sec. 1002]/ 



9 


“Every reason for the application of the strict 
rules of estoppel is present in this case. The 
parties in both actions are the same. They are 
the parties in interest, not only asserting in both 
instances the right of possession, but the title to 
the property. The property embraced in the 
present suit was included in the original cause. 
There has been no intervening conveyance to 
affect the chain of title, and the evidence in sup¬ 
port of plaintiff’s claim in the present case was 
available for his use in the original action’’. 

II. The Hardship of Applying the Rule in the 

Present Case. 


Counsel for appellees recognize, of course, that if a 
legal way might be found to restore appellant to his 
lost right the disposition of any court, under the 
circumstances, would be to do so, but it is believed 
that the law is so fully established against the ap¬ 
pellant’s right to maintain a second action that the 
Court will feel obliged to leave him in the position in 


which he voluntarilv left himself. 


The estoppel by judgment excludes evidence of the 
truth and the equity of the particular case to sup¬ 
port a rule of law which is based on public policy and 
which has always been recognized (21 C. J. 1116; id. 
1064); and the failure to assert rights in a; suit in 
which the judgment was obtained, either through 
ignorance of law or of facts, or through negligence 
or misconduct of counsel, does not affect the estoppel 
(34 C. J. 461, 465; Lyon v. Bursev, 34 App. D. C. 235, 
supra). Nor, so long as the judgment remains unap¬ 
pealed from and in full force, does it detract from its 
effect as a bar to further suits upon such action that 
it mav be erroneous so as to have been reversible on 


i 
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appeal or so irregular that it would have been va¬ 
cated on a proper application for that purpose (34 C. 
J. 768, 769; 15 R. C. L. 861, 957). 

Many authorities in support of the above state¬ 
ments are cited in the Corpus Juris and Ruling Case 
Law notes at the pages stated above. From these 
decisions, the following have been selected bv wav of 
illustration: 

Milne, Executor, vs. Deen, 121 U. S. 525, 30 L. Ed. 
980, was a suit brought in the Circuit Court of the 
United States for the Southern District of New York 
by a lessor of real estate against the guarantor of 
payment by his lessee of the rent fixed in the lease. 
Defendant pleaded in bar a former judgment of the 
Marine Court of the State of New York in favor of 
lessee in a suit brought bv lessor for the first instal- 
mcnt of rent under said lease, in which suit lessee had 
successfully defended upon the ground that the lease 
had been procured by fraudulent statements of the 
lessor. The lower court held that said judgment did 
not constitute a bar and gave judgment against the 
guarantor. Pending the appeal to the Supreme Court 
the judgment of the Marine Court in the former ac¬ 
tion in favor of the lessee was reversed by the Ap¬ 
pellate Court of New York and this fact was before 
the Supreme Court at the hearing of the present ap¬ 
peal. Nevertheless the Supreme Court reversed the 
judgment of the Circuit Court against the guarantor 
and ordered a new trial on the ground that the 
former judgment of the state court constituted a bar 
to the present action. Chief Justice Waite, speaking 
for the Court, said: 

“Fraud in procuring the lease, upon which this 
action is brought, was the point in issue in the 
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action in the marine court between the same 
parties, and it having been found by the verdict 
of the jury against the plaintiff, and judgment 
having been rendered upon that finding, the 
fact thus established must necessarily defeat any 
subsequent action upon the same instrument be¬ 
tween those parties. The effect of the judgment 
is not at all dependent upon the correctness of the 
verdict or finding upon which it was rendered. 
It not being set aside by subsequent proceedings, 
by appeal or otherwise, it was equally effective as 
an estoppel upon the point decided, whether the 
decision was right or wrong.” * * * 

“It is stated in the brief of counsel, land it 
was repeated on the argument, that the judgment* 
of the marine court has been vacated bv the Su- 
preme Court of the State since this case was tried, 
in an action brought for that purpose. If such 
be the fact, it cannot be made available hi this 
court to obviate an erroneous ruling ht the 
trial. ’ y 

U. S. ex rel Portsmouth Saw Bk. vs. Board of 
Auditors Town of Ottawa, 28 Fed. 407, was a man- 

_ i 

damus proceeding to compel the Board of Auditors 
of the town to certify as a valid debt against the 
town a judgment rendered against it in favor; of the 
relator some years previously. One of the defenses 
was that said judgment was for interest on Certain 
town bonds which had later been held by the Su¬ 
preme Court of the State and by the Supreme Court 
of the United States to be void. This was not dis¬ 
puted, yet the Court held that as no appeal had been 
taken from the said judgment for interest, the judg¬ 
ment had become final and conclusive, and tlie writ 
of mandamus was thereupon awarded. In iti opin¬ 
ion the Court said, at p. 410: 



“As to the last point made, that the bonds is¬ 
sued by the town for a portion of the interest 
upon which this judgment was rendered, were 
subsequently held to be invalid by the supreme 
court, it seems to me sufficient to say that the 
questions as to the validity of this indebtedness 
were all raised in this suit, and this court held 
that the indebtedness was valid, and rendered 
judgment against the town. This judgment 
was never appealed from, and remains unre¬ 
versed, and no error has been adjudged in ref¬ 
erence to this particular case. Decisions of the 
supreme court in other suits on the same series 
of bonds or indebtedness do not reverse or affect 
this judgment. It is true that under the rul¬ 
ings of the supreme court, as to the law under 
which these bonds were issued, it may be said 
that this court erred in rendering this judgment, 
but this judgment was conclusive until reversed 
for such error by an appellate court .’ 9 * * * 
After a judgment has been rendered by a court 
of competent jurisdiction, even if the court erred 
in so rendering it, the judgment is binding upon 
the town until it is reversed by an appellate 
court, and the board of town authorities have 
no discretion, but must audit it as a town 
charge”. 


See also, Horse Creek Coal Land Co. vs. Alderson, 
266 Fed. (C. C. A.) 477, decided in 1920. 

Stum’s Administrator vs. Stum, 116 Ky. 534, is 
likewise in point. A sale of decedent’s land under 
Court decree was set aside after the purchaser had 
paid the purchase money to the Administrator. In 
proceedings by infant heirs of the decedent after a 
laj)se of some years, to which the purchaser and the 
administrator were parties, the purchaser claimed a 
lien on the land in question for the price paid by 
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him, and the administrator claimed not to he liable 
to the infants because the purchase money had been 
regularly distributed bv him in the course of the ad- 
ministration of the estate. The lower court decided 
against the purchaser’s lien but in favor of the ad¬ 
ministrator, the latter upon the ground that the in¬ 
fants were not entitled to the land and money both. 
The purchaser appealed but the infants acquiesced 
in the decision in favor of the administrator. The 
judgment against the purchaser was reversed, and 
his asserted lien on the land upheld. The infants 
then sought to hold the administrator for tlie pur¬ 
chase money. It was held that the decree for the 
administrator not having been appealed became final 
and conclusive, though it was erroneous. The result 
was that the infant heirs lost the money paid to the 
administrator and their land was burdened bv the 
purchaser’s lien. j 

In McNairy vs. Nashville, 61 Tenn. (2 Baxt.) 251, 
the Court said: 

“This Court may make adjudications entirely 
overlooking statutes or decisions governing the 
case, and while the decision may not be gbod au¬ 
thority in another case, nevertheless for that 
case they are adjudications and must have full 
effect as such. * * * As to the consequences and 
inconveniences that mav result either wav from 
this decree we have nothing to do. AVe must 
simply declare the law as we understand it” (pp. 
264,265). 


In Kelley vs. Mize, 35 Tenn. (3 Sneed) j 32, a 
former judgment of a Justice of the Peace in detinue 
which was “erroneous, obtained by fraud and wholly 
unsupported by proof”, but from which no appeal 
was taken, w r as held by the trial court not to be con- 
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elusive in a later suit between the same parties in¬ 
volving the same subject-matter. But the appellate 
court after referring to the above facts, said: 

“The former judgment was set up and relied 
upon on the trial in bar of the present suit. * * * 
The naked question therefore is whether, upon 
the foregoing facts, the verdict can be sup¬ 
ported. We think not. * * * It matters not that 
the justice erred in judgment, in his conclusions, 
both in respect to the law and facts of the case. 
* * * The judgment having been acquiesced in is 
conclusive and forms a positive bar to another 
suit i founded upon the same cause of action”. 
Judgment reversed. 


U. S. v. Cal. & Oregon Land Co., 


192 U. S. 



was a second suit brought to establish the title of the 
United States to certain land and alleged a supposed 
new ground not raised in a previous suit for the same 
purpose. The judgment in the first suit was pleaded 
in bar. The Court in sustaining the bar of the judg¬ 
ment, said: 

“The best that can be said, apart from the act 
just quoted, to distinguish the two suits, is that 
now the United States puts forward a new 
ground for its prayer. Formerly it sought to 
avoid the patents by way of forfeiture. Now it 
seeks the same conclusion by a different means, 
—that is to say, bv evidence that the lands orig¬ 
inally were excepted from the grant. But in this 
as in the former suit, it seeks to establish its own 
title to the fee. * * * But the whole tendency of 
our decisions is to require a plaintiff to try his 
whole cause of action and his whole case at one 
time. He cannot even split up his claim * * *; 
and, a fortiori, he cannot divide the grounds of 
recovery.” 
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If, therefore, appellant was deprived of a; lawful 
right by virtue of an erroneous judgment in eject¬ 
ment against him, he is in no different situation from 
that in which others have found themslves who have 
acquiesced in an adverse judgment instead j of ap¬ 
pealing therefrom. 


III. Appellant Acquired no New or Different Title 
from That Which He Possessed at the Time the 
Judgment Was Entered in the Former Action. 


Appellant’s entire argument is predicated upon the 
erroneous premise that he had acquired a new and 
different title to the real estate after the judgment 
in appellees’ favor in the former action. Throughout 
his brief are repeated assertions to the following- 


effect : 

i 

(a) that the title asserted by appellant in the 
present action is based upon the decree entered 
in the interpleader suit in pursuance of the man¬ 
date of this Court (Aplts. Br., 1, 11, 12). 

(1)) that appellant’s said title was acquired and 
created by said decree (id. 8, 11, 12, 13). 

(c) that said decree took title from appellees 
and vested it in appellant (id. 1, 2, 13). 

(d) that appellant had no evidence of title, and 
therefore no right of possession, until the entry 
of said decree (id. 2, 3, 13). 

(e) that appellant’s present title and right to 
possession were not litigated in the former ac¬ 
tion (id. 2). 

(f) that the source of title asserted by appel¬ 
lees in the former action was the reversed de¬ 


cree (id. 2, 5, 6, 8, 26). 
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(g) that the former action was in aid of and 
ancillary to the reversed decree (id. ‘2, 8, 13), 
and that the judgment in the former action was 
in execution of said decree (id. 2, 5). 

(h) that the equity court in the interpleader 
suit had power to restore appellant to the posi¬ 
tion he had lost through the judgment in the first 
ejectment suit (id. 8). 

Appellees will at once concede that if appellant has 
acquired a new title the judgment below was erroneous 
and should he reversed, but it is so obvious that his 
title at the time the second action was brought was 
precisely the same as when the former suit was filed 
and judgment entered, that appellees’ counsel find it 
difficult to argue the question. 

Appellant says that until the decision of this Court 

in the interpleader suit he supposed that he had title 

to the real estate as devisee thereof under the will of 

Silas Holmes, but that by this decision and decree 

he acquired title as heir at law of said Holmes. 

Appellees’ understanding is that this Court held that 

Silas Holmes created onlv life estates in said real 

• 

estate and made no testamentary disposition of the 
remainder therein. This remainder therefore must 
have long long ago vested in Holmes’ heir at law, to 
take effect in possession upon the death of the last of 
the life tenants. The remainder was of course not 
suspended in the air during the lifetime of the life 
tenants. It follows from this Court’s decision that 
appellant as heir at law in whom the remainder had 
before vested became entitled to the possession of 
the real estate upon the death in 1921 of his grand¬ 
mother (Virginia) who was the last of the life ten¬ 
ants. 
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i 


i 


How, then, is it possible upon the facts for it to be 
said that appellant acquired by the decision | of this 
Court and the decree below in pursuance of it, a 
title which he did not theretofore possess?' Mani¬ 
festly when the first action was brought, in 1926, he 
had had for the preceding five years, at least, pre¬ 
cisely the same title and right of possession which he 
has now, namely, as sole heir at law of Silas Holmes. 

That appellant had mistaken the source of his title 
by supposing that it had vested in him as devisee, 
rather than as heir at law, can make no difference. 
That is apparent from the authorities which have 
been hereinabove adverted to. But his mistake would 
not have prejudiced appellant had he pursiied his 
clear legal remedy by appealing to this Court from 
the former action in ejectment. This Court upon such 
appeal would undoubtedly have reached the same 
conclusion as to the interpretation of the will as it did 
upon the appeal from the interpleader decree. As 
these appellees, in the former ejectment action, had 
claimed title as devisees under that will, the judg¬ 
ment in their favor must have been reversed in view 
of this Court’s decision that the testator died intes¬ 
tate thereof. 

That the courts are powerless to afford relief in 
such a situation as the present is not the fault of the 
law nor of the courts, but appellant’s situation is at¬ 
tributable wholly to his failure to pursue tlie plain 
legal remedy which the law provides. 

Counsel for appellant have not cited a single case, 
nor, it mav be safelv asserted, can a single case be 
found where relief from such a situation has been 
granted. j 

Every authority cited in appellant’s brief lias been 


j 

i 
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carefully examined by appellees’ counsel and not one 
of them was found to support appellant’s contentions 
(a) that he acquired by the decree in the inter¬ 
pleader I suit a new and different title; (b) that the 
ejectment action instituted by appellees may be re¬ 
garded in anv sense as ancillary to or in aid of the 
decree they had obtained in the interpleader suit, or 
(c) that the equity court had power in the inter¬ 
pleader suit oyer the rents to restore appellant to the 
possession of the real estate which he had lost 
through his failure to appeal from the judgment at 
law against him. 

Further comment upon (a) aboye is unnecessary. 
With respect to (b) and (c), it is sufficient to recall 
the nature and subject-matter of the equity suit, of 
the reversed decree and of the final decree in pur¬ 
suance of the mandate. 


Appellant and appellees were made parties de¬ 
fendant to that suit and required to interplead as to 
their conflicting claims to the rents from the real es- 
tate held bv the plaintiff. That controversy could only 
be determined by an interpretation of Holmes’ will. 


The lower court’s 


construction and decree in favor 


of appellees was reversed and a decree thereupon 
entered for the payment of said rents to appellant. 

It is not claimed by appellant that the rents were 
demanded by and paid to appellees pending the ap¬ 
peal, though that might have been lawfully done as 
no supersedeas bond was given. Had the rents 
been received by appellees while the appeal was 
pending, the Court had the power, of course, to re¬ 
quire appellees to pay the same over to appellant 
when the decree was reversed. 


The ejectment suit instituted by appellees while 
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the appeal from the equity decree was pending as¬ 
serted their right to possession not by virtue of the 
title acquired by that decree but by virtue of title 
acquired by them as devisees under Silas Holmes’ 
will. This was not a new claim of title, buf pre¬ 
cisely the same title upon which they had asserted 
their right to the rents before the equity suit was 
filed. By the decree awarding the rents to | them 
therefore appellees acquired no new title, as appel¬ 
lant states. All that can be said is that said decree 
sustained their previously asserted title as devisees 
under the will. Under the issues, the Court could 
not have created a title to the property in ;either 
party nor could it even have taken from or given to 
either the possession thereof. 

The ejectment action might have been instituted 
by appellees before as well as after the equity suit 
was filed, and it would have had to stand or fall upon 
precisely the same evidence, namely, the will, the 
deaths of the life tenants, and the relationship of ap¬ 
pellees as brothers or sisters or descendants of broth¬ 
ers or sisters of Silas Holmes. Whenever such suit 
might be instituted the judgment would have |to de¬ 
pend upon the court’s interpretation of Holmes’ will. 

How, then, can it be said that the ejectment action 
was in aid of or ancillary to the interpleader suit 
over the rents, or that the equity court, after the 
decree as to the rents had been reversed, had the 
power to set aside the judgment of the court of law 
in the ejectment suit. j 

In Watson vs. Jones, 13 Wall. 679, 20 L. Ed. 666, 
the court quoted from one of its earlier opinio' 1 *' as 
follows: 
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“It is not true that a court, having obtained 
jurisdiction of a subject matter of suit and of 
parties before it, thereby excludes all other 
courts from the right to adjudicate upon other 
matters having a very close connection with those 
before the first court, and in some instances re¬ 
quiring the decision of the same question exactly. 
In examining into the exclusive character of the 
jurisdiction in such cases, we must have regard 
to the nature of the remedies, the character of 
the relief sought, and the identity of the parties 
in the different suits”. 

For the reasons hereinbefore stated, it is respect¬ 
fully submitted that the trial court correctly applied 
the law in ruling that the judgment in the former ac¬ 
tion of!ejectment constitutes a bar to the second ac¬ 
tion, and that the judgment entered below should, 
therefore, be affirmed. 


J. Wilmer Latimer, 
Guardian ad litem for Infant Appellees. 
Walter C. Clepiiaxe, 
Gilbert L. Hall, 

Attorneys for other Appellees. 




